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PREFA-CE. 



In preparing this volume and offering it to the profession, tlie 
reporter has had in view the sole object of transferring from one 
District to another the opi1iiqBS^i)Cithe Hon. Judges upon causes, 
which have been adjudicated before them, in the belief that they 
will eflfect a uniform system in the State. 

Many recommendations have been received, and the reporter hopes 
by attention and care, to make material improvements in the succeed- 
ing volumes. 

He feels thankful to those judges and the members of the profes- 
sion, who have materially assisted him. 

HENRY J. LABATT. 

San Francisco, December, 1857. 
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FOGARTT rt. FINLAT. 

TwdfOi Judicial District Cowrt, Mar A, 1^* 

Writtex Ixstrumext set forth IK Answer — ^Notaiual 

Amendment. 



• •"• 



When suit is fanx^fat b j a nKHtgagee agaiiiBt a Kotaij on Ins bond te a 

knowlodgemait to a raortga^ wfacivbf the mortgagee lo^ his lien, if the HoCbit 
plead a rdease the defendant most deoj the Talklitj of the icleaae as a fagay, nadrr 
(HUh, br an allidaTit filed in the canse. 

If the execvtion <^ the release is not so denied, nnder oadi, then the irlf — f is a eons- 
plete bar to the acdon. 

The Conn will allow the plaintiff Id withdnv a jnror and amend bj iling an afidnvil 
afterwards, on a proper gronnd of snrpiise. 



Hoge ^ WHLmm^ for 

Shtppard ^ Wood»fard^ ani (7. F. Qrtig^ fer defcndint 



lisactioawasbroo^tbjFogirtjrigaiiist Emlij, a notarjr, and hk 
sureties on the Dotazial bond, Ssx ne^ligeiice and want of skiD in the 
acknowledgement of a mortgage wherein his li^ts were prejudiced bj 
a aabseqnent inemnbranoe declared to have priority becaoae of die de- 
fective certificate of acknowledgement to the mor^aigemadebj fUay. 

The oom{Unt contained the naoal coanta. 

The answer oonlained seTeral defenses, among others, thai the dahi 
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In Be Waldron. 



secured by mortgage had been paid^ satisfied and discharged, as appeared 
by a release, a copy of which was annexed to the answer. 

The plaintiff failed to deny, under oath, the execution of this re- 
lease, but on the trial claimed that it was a forgery and offered to prove 
it, and contended that the plaintiff did not so plead the release as to 
require a denial of its execution u(fder oath, and also offered to prove 
that it was not paid and that the'i^l&lise had never been delivered to 
die mortgagor, and that the.mOn^agor never had possession of it. 

The plaintiff also demu^re^^fo^ tonus to the second defense, because 
it did not go to the cau§cr of action, but to the damages, and was a plea 
of non damnificatus, ^/(Sicff was only good in actions on bonds of indem- 
nity while a notaritd.bepd was not such. 

Judge NortoD.h^ld**ihat he had grave doubts as to whether the in- 
strument wa9*Qleaded in such a manner as to require a denial under 
oath, that isj-wljether it was pleaded as a release or whether the defense 
was merely.payment, and the instrument only vouched in proof of it, 
but ulti&ately decided that this plea of the written instrument was suf- 
ficieAtij^Sinst the plaintiff and that if he sought to deny its genuineness 
or ^secution, he should file his affidavit to that effect. 

The Judge also ruled, that the release, if not denied by affidavit filed, 
was a sufficient bar to the action. 

These rulings appearing to work a surprise upon the plaintiff, the 
Court permitted a juror to be withdrawn and the cause continued with 
leave to file an affidavit contesting the genuineness of the release. 



IN RE WALDRON. 

Ihffelfih Judicial District Courts Aprilj 1857. 
Orders op Arrest — ^Thb Nature op Action to be set out in Writ. 

The yalidity and sufficiency of the affidavit on arrest cannot he examined on haheas 

corpus. 
The order of arrest is defectiye which does not state with sufficient certainty the cause 

of action, to show that it was a case in which an arre&t is allowed by law. 

Messrs. Wells, Fargo & Co. instituted an action in the Fourth Dis- 
trict Court against Isaac Ferris Waldron, to recover $651, money re- 
ceived by him while acting as clerk in their office, and which sum, it 
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In Re Waldron. 



is alleged, he converted to his own use. An order of arrest was issued, 
and the defendant taken into custody by the Sheriff. Subsequently 
another suit was comnienced for the same cause of action, the first 
being discontinued, and a second order of arrest granted. Bail, on 
each occasion, was fixed at f 6,000. Waldron was, however, indicted 
by the Grand Jury, and held in confinement, as well under the order 
of arrest in the civil action, as by a bench warrant from the Court of 
Sessions. A motion was made and argued before Judge Hager, of 
the Fourth District Court, to vacate the order of arrest, on the ground 
that as the firat was illegal, acknowledged by plaintiffs in discontinuing 
their first • suit, by reason of informality at its reception, no other ar- 
rest could be made for the same cause of action. The Court refused 
to grant the motion, because the defendant was held by the Sherifi* on 
a bench warrant, on a criminal charge. Since then, Waldron has 
given bail to answer the several indictments found against him, and 
his counsel had him brought up before Judge Norton, of the Twelfth 
District Court, to be discharged on habeas corpus, on other grounds, 
looking towards defects in the order of arrest issued out of the Fourth 
District Court. 

A number of points were discussed as to the illegality of the writ 
(the ordinary one used in the Clerk's office,) and the manner of its 
issuance, and administering the oath to the affidavit on arrest. 

George F. James, for motion. 

Gregory Yale, opposing. 

Norton J. — ^' This is an application on habeas corpus to be discharged 
from arrest. Many of the objections to the arrest in the civil action, are 
directed against the validity and sufficiency of the affidavit on which 
the order was granted. But these are matters which cannot be 
examined on habeas corpus. By one of the provisions of section 
twenty of the habeas corpus Act, where a party has been committed 
on a criminal charge, inquiry may be made so far as to ascertain if 
there was reasonable or probable cause for the commitment ; but where 
it appears from the return to the writ of habeas corpus that the party 
is held by virtue of process issued in a civil action, the only inquiry 
can be as to the sufficiency of the process on its face, and the juris- 
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In Re Waldron. 



diction of the officer to issue iSie process in the case specified. Sec- 
tion fifteen authorizing facts to be alleged showing the imprisonment 
to be unlawful, is probably intended to apply to other cases than those 
provided for in section twenty, where the party is held by civil process, 
and certainly does not authorize a mere review of the errors committed 
by another judge or court, and perhaps a superior court, in deciding 
ipon the competency or sufficiency of the evidence produced to him 
in a case of which he had unquestioned jurisdiction. The fact of a 
prior arrest, sought to be shown in this case, does not reach the 
jurisdiction of the judge to issue a second order, but is a matter 
addressed to his judgment or discretion in case the second action 
appeared to be vexatious. But I think the order in this case is, on 
its fiuse, defective in substance for not stating the cause of action 
with sufficient certainty to show that it was a case in which an arrest 
is allowed by law. That this should be shown, seems to be required 
as the result of the provisions of the habeas corpus Act, and is 
according to the settied principles of the common law. Blackstone 
aays, (1 Com. 137,) ^ to make imprisonment lawful, the warrant must 
express the cause of the commitment, in order to be examined into, if 
necessary, upon a habeas corpus. If there be no cause expressed, the 
gaoler is not bound to detain the prisoner.' All that appears on the face 
of this order upon this point, is : that an action has been commenced 
and that the case is one of those mentioned in section seventy-three 
of the Practice Act. But the Supreme Court have decided, in the 
case of Prader, that in^at least one of the cases mentioned in this 
section, a party cannot by law be arrested. The order, therefore, 
may have been issued in a proper case and it may not. This is not 
sufficient. It should appear that it in fact was issued in a case in 
which the court or judge had jurisdiction to order an arrest. It is 
said it should be presumed that the judge issued the order in one of 
the cases in which he was authorized to issue it. But if any presump- 
tion could be resorted to in a case involving the citizen's right to his 
liberty, it would in this case, to use familiar language, be begging the 
whole question, for if this were so, any order issued by any officer 
who had authority to order an arrest in any case would be valid if it 
simply recited in general terms that it was issued in a case in which 
the officer was authorized by law to order an arrest. Hiis would 
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annul the twentieth section of the habeas corpus Act. It is again 
said the affidavit shows that the case was one which authorized the 
order, but if we cannot go behind the order and examine the affidavit 
for the prisoner's benefit, we cannot do the same thing for his prejudice. 
The order is the only authority which the Sheriff alleges for detaining 
him. 

^^ The error in this case arose from using a printed form which was 
prepared before the decision above alluded to, and which, if ever 
sufficiently definite, is not valid now. 

'^ The prisoner having given bail on the criminal charge, and the 
order of arrest in the civil action being invalid, he is entitled to his 
discharge." 



PENNIMAN vs. FISKE. 
Thffdjih Judicial District Courts Jlprily 1867. 

Slandbr. 

The words, '* he would steal/' are not, per se, actionable. 

Demurrer to second count of the complaint. 
a. F. ^ W. K Sharp, for plaintiff. 
Crockett ^ Page, for defendant. 

The second count of the complaint averred tiiat defendant had said 
of the plaintiff that, ^^ he would steal," and alleged the inuendo that 
plaintiff had been guilty of larceny. 

Judge Norton held that the above words were not, per se, actionable 
inasmuch as they did not fix the crime of larceny, but merely intimated 
that the plaintiff was not too good to steal, or would steal if he had a 
chance. 

It differs materially fix>m the case wherein the actionaMe words 
were : ^^ The plaintiff will steal, and I can prove it." These words, 
^^ I can prove it," inferred a comnns&aon of such larceny, inasmuch as 
there was proof to the act ; but, in the present case, the allegaticm 
inferred a mere conjecture, and, as such, was not actikmable. 

Demurrer sustained with leave to amend. 



6 DISTRICT COURT REPORTS. 

Meyer vs. Scannell, Sheriff, — Folger vs. His Creditors. 

MEYER V8. SCANNELL, Shbbiff. 

Fourth Judicial JXstrict Court. 

Surety on Boin>. 

A paitj in interest, if not a party of record, may be a surety. 

Motion upon an exception to a surety on the ground of immediate 
interest. 

Labattj for plaintiff. 

PixUy ^ Smithy for defendant. 

This was a motion to show cause why one Tobias Shaw, a surety on 
a replevin bond, should not be held incompetent on the ground that he 
was the person in interest against whom the suit was brought. 

It appeared on the examination before the Clerk, that Shaw had 
attached the goods of one Morris & Danzieger, and by notice of that 
attachment the Sheriff had taken possession of goods claimed by tiiis 
plaintiff. 

This suit was brought in replevin to recover the possession of the 
goods taken under that attachment. 

Shaw became a surety on bond under Sec. 104 of the Civil Practice 
Act, and the motion was made on the ground of his incompetency. 

Judge Hager held that inasmuch as he was not a party to the 
record, his interest would not prevent him from being a surety in this 
case. 



FOLGER vs. HIS CREDITORS. 

Twelfth Judicial District Court^ April^ 1857. 
Attachmbnt Lien — ^Insolvency. 

An attachment lien surviyes a surrender in Insolyency. 

This was an application by the assignee of the Insolvent to have the 
Sheriff deliver over goods attached in a suit commenced against the 
Insolvent, prior to the filing of the petition in bankruptcy. 
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(7. F. ^ W. H. Sharp J and James A. McDougaU^ for the assignee 
and insolvent. 

WMtcamb, Pringle ^ FeUoUj for the attaching creditor. 

A suit having been brought against Folger and his property attached, 
Folger subsequently filed his petition in insolvency and his assignee 
sought to have the property thus previously attached delivered to him 
for the creditors in general, on the ground that no lien was created 
thereupon under the provisions of the statute in Insolvency* 

Judge Norton held that a previous attachment lien survived the 
surrender and could be enforced against the specific property attached 
and was one of tiiose liens provided for in the Insolvent law. He re- 
garded the confiicting decisions cited on this point as referring to the 
U. S. Bankrupt law and not applicable to this case in question. 



MEYER v8. SCANNELL, Shempp. 
Fourth Judicial District Court, March, 1857. 

HOUSEHOLDBR. 

A Householder, in the meaning of the statute, as a surety, is only^ a permanent resident 
and not necessarilj the head of a family. 

Motion on an exception to a surety on a replevin bond. 
Harmon ^ Labatt, for plaintiff. 
Maight ^ Haight, for defendant. 

This was a motion to show cause why one Levi Strauss, a surety on 
a replevin bond, should not be held incompetent on the ground that he 
waanot a householder, having justified as such. 

It appeared on the examination before the Clerk, that Strauss had 
a store and slept in the same, but had no other residence and had no 
family. 

Judge Hager held that householder here meant one who had a fixed 
raridence in the county, and that the term householder was used in 
contradistinction to a transient re^dent. 
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SACRAMENTO COUNTY vs. RHODES & MADDUX. 
Sixth Judicial District Courts Jvly^ 1856. 

POWBR OF THB BOARD OF SUPERVISORS TO PURCHASE StOCK IN PlANK 

Roads — ^Void Instruments. 

The power giren under the Act of 1855 to the Board of Supervisors of the several conn- 
ties, to laj.out, control and manage roads, &c., does not include the p o w er to purchase 
roads already laid out by individuals or corporations. 

The Board of Supervisors is the mere agent of the county, with limited power and juris- 
diction, and can exercise no greater authority than has been delegated, and such as 
may be absolutely necessary to carry into effect the delegated powers. 

The Supervisors have no power to purchase stock in a corporation and make the county 
stockholders. 

Courts of equity may interpose their authority to order a cancellation or delivering up of 
written instruments void on their face. 

Harmon^ Sunderland ^ Stanley y for plaintiff. 
Beattyy Bohinson ^ Botts, for defendants. 

The canse is fiilly reported in the decision of Judge Howell. 

Howell, J. — ^By consent of parties the issues of faet Jierein were 
submitted to the Court for trial without the intervention of a jury, 
and from the evidence I find the following facts, to wit : 

1st. That on the 15th day of September, 1855, the " Bqard of 
Supervisors of Sacramento county," acting for and on behalf of said 
counly, entered into a contract with the defendant, John M. Rhodes, 
for the purchase of nine hundred shares of the capital stock of the 
^^ Sacramento Turnpike and Plank Road Company," a joint stock 
company incorporated under the provisions of the act of the 12th of 
May, 1853, for the consideration of twenty-six thousand dollars in the 
warrants of said counly, drawn upon the general fund. 

2d. That said contract is evidenced by the following instrument in 
writing and order of said Board, viz : " For and in consideration of 
the sum of twenly-dx thousand dollars in warrants of the county of 
Sacramento to me in hand paid by the Board of Supervisors of said 
county, I have sold and transferred to said county nine hundred 
shares of the capital stock of the ' Sacramento Turnpike and Plank 
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Road Company/ reserving, however, my proportions, to wit : three- 
fouFtihs of all money in the hands of the Treasurer of said company. 
Sacramento, September 15th, 1866. 

(Signed) JOHN M. RHODES. 

" Plank Road, September 15th, 1865. — On this day comes J. M. 
Rhodes before the Board, and makes a transfer duly executed to the 
Board of Supervisors, on behalf of the county of Sacramento, of his 
entire interest in nine himdred shares of the capital stock of the 
* Sacramento Turnpike and Plank Road Company,' reserving to him- 
self thrdfe-fourths of all money now in the hands of the Treasurer of 
said company, for and in consideration of which said Board, on behalf 
of said county, agree to pay the said J. M. Rhodes the sum of twenty- 
six thousand dollars in warrants of the counly of Sacramento. Where- 
fore it is ordered that the County Auditor be and he is hereby 
authorized to draw his warrant or warrants on the County Treasurer 
for the sum of twenty-six thousand dollars in favor of J. M. Rhodes, 
payable out of any money in the county treasury, not otherwise 
appropriated, belonging to the general county fund." 

3d. That in pursuance of, and in accordance with the foregoing 
contract and order, the Auditor of said county drew and delivered to 
the said John M. Rhodes twenty-six warrants upon the County 
Treasurer, for one thousand dollars each, payable to the said Rhodes 
out of any money in the treasury belonging to the general county fund, 
not otherwise appropriated, and numbered from 480 to 506, iuid inclu- 
sive of said numbers ; which said warrants were duly presented to the 
Treasurer of said county on the 15th day of September, 1856, and 
by him endorsed " not paid for the want of funds," and his name 
signed to said endorsement. 

4th. That the capital stock of said ^' Sacramento Turnpike and 
Plank Road Company," is one hundred and twenty thousand dolliars, 
divided into twelve hundred shares, of one hundred dollars each, and 
that the nine hundred shares purchased by the said Board, were then 
and there at the time of said purchase delivered to the said Board by 
the said John M. Rhodes, and were his property. 

6th. That the term of oflSce of said Board of Supervisors expired 
on the 30th day of September, 1855, and that the day before the 
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expiration of their term, each member of said Board was elected a 
Director in said joint stock company, and each purchased a sliaix) of 
the stock of said company. 

6th. Prior to the making of the contract of purchase, tlic Board 
met, and one of them estimated the revenue of the county for current 
expenses at from one hundred and twenty-two to one hundred and 
twenty-five thousand dollars, and another at one hundred and thirty- 
Uiree thousand dollars. In this estimate they dated tlic fiscal year as 
commencing on the first Monday in May. Tliis estimate was not 
placed on file, nor was there any record made of it. They at the 
same time made an estimate of the debts and liabilities of the county, 
salaries of county oflBcers, &c., which added to the twenty-six thousand 
dollars purchase money, fall considerably short of the estimated 
revenues. 

7. The witnesses for the plaintiff made the following estimates, viz : 

The debU and liabilities created from Jan. Ist, 1855, to April 15th, 1855. .$115,225 81 
Debts and li&bilities created from Jan. 1st, 1855, to May 1st, 1855 30,710 31 

$84,515 50 

Estimated annual expenses 85,000 00 

Estimated expenses fixed by law, from Sept. 15th, 1855, to May 1st, 1856 53,124 99 
To which add the 84,515 50 

|;137,640 49 

8th. This estimate was taken from the records of the county, and is 
based upon receipts for the present and past years, and is as nearly 
correct as such estimates can be made. 

9th. That petitions signed by about three hundred and fifty inhabit- 
ants of the county, were presented to the Board before the purchase, 
praying the establishment of a road on or near the same line now 
occupied by this road. That said road is embraced within the limits 
of Sacramento county — that large quantities of freight pass over this 
road for the supply of citizens in the eastern portion of the county, 
and that the toll- charged for teams prior to the purchase was three 
dollars each, which has since been reduced to twenty-five cents each. 

10th. That the county warrants of Sacramento county drawn upon 
tie general fund were worth at the time of this purchase seventy cents 
on the dollar. 
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11th. That the warrimts received by the defendant, Rhodes, for the 
mne hundred shares of stock, were transferred by him to a third party 
before this suit, but for what, purpose does not appear from the 
testimony, nor does it appear that the party to whom they were 
transferred had any other or further notice of the nature of the 
transaction than the warrants themselves would impart. 

12th. That the defendant, Maddux, is the present Treasurer of 
Sacramento county, and as such has charge of the funds of the county 
and ttie books of his office, and that upon said books are registered in 
their regular order the warrants issued to the said John M. Rhodes, 
and the said Maddux declares that he will pay them in their regular 
order, unless restrained or prevented from so doing by competent 
authority. 

13th. That no demand was made of the said Rhodes for said 
warrants prior to the institution of this suit, but all legal objections on 
account thereof, if any existed, were waived by the defendants on the 
trial. 

My conclusion of law, based upon the foregoing facts are, that the 
contract for the purchase of said stock is absolutely void — that its 
invalidity is apparent upon its face, and upon the face of the warrants, 
and that the county has a complete defense at law, and that the relief 
sought cannot be granted upon the allegations in tibe bill, and the facts 
proven, and that the bill ought to be dismissed at plaintiflTs costs, and 
it is dismissed accordingly. 

J. M. HOWELL, District Judge. 

The prayer of the bill is that said sale and purchase be declared 
illegal, fraudulent and void ; that the order of said Board of Supervisors, 
authorizing the Auditor of Sacramento county to draw warrants, be 
also declared null and void ; that said twenty-six warrants be declared 
null and void, and that the said Rhodes be required to deliver them up 
to be cancelled ; or, that he be decreed to pay plaintiff their value, 
$26,000 ; and that the defendant, Maddux, be directed to cancel and 
erase from his official books the registry of said warrants, and he and 
his successors in office forever enjoined and restramed from paying 
the same, or any portion thereof. 

The first question to be considered is, whether the Board of Super- 
visors exceeded its authority in making the contract of purchase. 
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The 5th Section of the 11th Article of the Constitution declares 
that, *^ The Legislature shall have power to provide for the election of 
a Board of Supervisors in each county, and these Supervisors shall 
jinntiy and individually perform such duties as may be prescribed by 
law.'* In pursuance of this proviedon, the Legislature has provided 
for the election of a Board of Supervisors in the several counties of 
tiie State, and conferred upon them the following powers, among others, 
VUE : ^^ To lay out, contract, and manage public roads, turpikes, ferries 
and bridges ^within the county, in all cases where the law does not 
prohibit such jurisdiction, and to make such orders as may be necessary 
and requisite to oarry its control and managedieiit into effect. (4tii 
subdivisicm, dec. 9, Acts, '55, p. 58.) 

^^ To lease or to purchase any real or personal property necessary 
for the use of the couniy : provided^ no purchase of real property 
shall be made, unless the value of the same be previously estimated 
by three disinterested persons, to be appointed by the County Judge." 
(Sub, 9, sec. 9.) 

^^ It shall have and exercise in its couniy all jurisdiction and powers 
other tiian criminal, ccmferred by any law on the Court of Sessions, or 
hereto{)H« exercised by said Court under any statute, or by any statute 
provided, to be exercised by said Court, when the same does not conflict 
with tiie provisions of this Act. (Sec. 25, p. 56.) ^ 

*^ And to do and perform aU such acts and things as may be strictiy 
necessary to the full discharge of the powers and jurisdiction conferred 
on the Board." 

K the Board of Supervisors possesses the power to make the contract, 
it was derived from the foregoing provisions of the statute. It is crea- 
ted by statute, derives aU of its powers from, and cannot go beyond its 
provifflons. This propoedtion is admitted by defendants' counsel, and 
hence it is not necessary to cite authorities in its support. 

We are then brought to a consdderation of the statute, and the powers 
and jurisdiction it confers. What is meant by the power to " lay out, 
control, and manage public roads, turnpikes, &c. ?" K the power to 
" layout " includes the power to purchase, as is contended by defend- 
ants' counsel, then, unless the transaction is tainted with fraud, it is 
beyond the power of this court to disturb it, however unwise or inju- 
£cious it may have been. For it is a universal principle that, where 
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power or jurisdiction is delegated to any public officer or tribunal over 
a subject matter, and its exercise is confided to his or their discretion, 
the acts so done are binding and valid as to the subject matter ; and 
individual rights will not be disturbed collaterally for anything done in 
flie exercise of that discreti<m within the authority and power conferred. 
The only question that can arise between an individual's claiming a 
right under the actd doiie, and the public, or any person d^iying its 
validity, are power in the officer, and fraud in the party." (Arredondo 
case, 6th Peters R. 129, and the authorities there cited.) In this 
case, fraud either in the Board, or the defendant Rhodes, has not been 
seriously urged ; hence the question is one of ^^ power " alone in tlie 
Supervisors. 

The words ^^ to lay out " in tiieir ordinary acceptation, mean, to 
purpose, to intend, to take measures, &c. As a delegation of power 
to the Board of Supervisors, they were used in the same sense in which 
they were employed in the act respectang '^ roads and highways." The 
9th section of that act declares that ^^ The Board of Supervisors of 
each county, on presentation of a petition praying for a County Road, 
to be laid out within the county, or praying for a cart road to be laid 
out fr(xn the dwelling or plantation of any person to any public road, 
or from one public road to another, and designating the points therein, 
shall cause notice to be given to the parties owning the land over which 
said road is to be located ; and if objections by one or more of the 
ownera shall be made, the Board of Supervisors shall consider and 
determine the- same at the next regular meeting, and if tiiey shall be 
of the opinion, that such road is necessary, they shall tiippoint two pep- 
sons as viewers, to view out and locate said road^ and upon the return 
of the certificate of the viewers, shall declare the same to be a public 
highway; 

They are found only in the act confining the powers and jurisdiction 
of the Board, and in the section I have just quoted. K their meaning 
is doubtM,'and interpretation necessary, we must first resort to the 
Act and endeavor to ascertain from that what was intended, before 
looking elsewhere. The first section of the Act (concerning roads and 
highways,) makes all roads public highways which have been, or may 
hereafter be, declared such by the Board of Supervisors. Section 2 
makes it the duty of the Board to divide the county into suitable road 
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districts, and to appoint an overseer for each. The overseers are re- 
quired to keep the roads within their districts clear of all obstructions 
and in good repair, causing banks to be graded, bridges and causeways 
to be constructed, and kept in repair and replaced when destroyed. 
(Sec. 5.) They may use such gravel and dirt as may be absolutely 
necessary in improving the roads in the district, and the Board of 
Supervisors shall allow the owners thereof such damages as will be just. 
(Sec. 5.) The Board has power to levy a tax of four dollars on each 
able bodied male inhabitant within the county, between the ages of 
twenty-one and fifty years, and also a property tax of five cents on 
each one hundred dollars worth of property for road purposes, (Sec. 6 ;) 
the four dollar tax to be collected and applied by the road overseers 
in their districts, and the tax of five cents to be collected by the Sheriff 
and paid into the County Treasiuy for road purposes. (Sec. 7.) The 
overseers may make private contracts for the improvement of their 
roads at a cost not exceeding fifty dollars, and over that sum by adver- 
tising for bids, and pay the same out of the funds in their hands (Sec. 
8,) reporting to the Board quarterly the amount of funds collected and 
paid out, and how applied. (Sec. 10.) Fines may be collected from 
delinquents, and are required to be paid into the County Treasury, for 
the use of the road district in which they were collected. 

From these sevei-al sections it will be discovered that when a road 
has been used by the public it is converted into a public highway by a 
declaration to that effect by the Board of Supervisors. That if a new 
road is desired, the power of the Board is brought into action by the 
presentation of a petition asking that one be " laid out," designating 
therein its termini and general direction. If the Board deem the road 
necessary, persons are appointed to " view out and locate it," and upon 
the return of their certificate it is declared a public highway. The 
damages resulting to the owners over whose lands the road may be 
located, are to be assessed by the Board after the petition is presented, 
upon pubhc notice, at a regular term, and before the road is declared 
a pubUc highway. 

Now, I think it manifest that the words " to lay out " and " to view 
out and locate," as used in the act, mean one and the same thing. 
The road is " laid out" and " viewed out and located." Or, in other 
words, its direction, its width and its termini are fixed and described 
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by those appointed for that purpose, and as thus fixed and described 
to be a public highway. 

It is true, the Board can do something more than fix the extent, 
direction and boundaries of the road, and declare it a pubUc highway. 
It may assess damages to the land-holders along its route, but -this 
power extends no further than to condemn the land to public use, and 
assess to the owner such damages as he may sustain by reason thereof; 
and in the exercise of this power the Board discharged the functicms 
merely of jurors in other States imder the writ of ad quod damnum* 
After its verdict is made, or the amount of damages fixed, it exercises 
the further power of ordering these damages to be paid, but the pay- 
ment is made out of the road instead of the general fund, as I shall 
hereafter show, and the power to do so is derived not from the expres- 
rion " to lay out," but fipom other portions of the statute. 

After the road is laid out, then it becomes the duty of the overseers 
of the districts through which it passes, to cause it to be put in such a 
condition as to be traveled ; by causing the banks to be graded, bridges 
and causeways to be constructed, &c., &c. ; and the expense or cost 
of doing so is paid out of the funds in their hands, and tiie five cent, prop- 
erty tax. These two funds were deemed by the Le^lature sufficient 
for road purposes, and were directed to be applied by particular persons 
and for particular objects. I know^ no instance until the present where 
Hbe general fimds of the county were attempted to be applied in this 
way, or to the purchase of a road, and if tiie power exists, it is strange 
iiiat the Legislature should not have been more explicit in conferring 
it; and tiiat tiiey should have provided a special &nd for this object, 
when there was one already at the command of the Board to which it 
could resort. 

The fiict, however, that the Board ordered the purchase m<mey to 
be paid out of the wrong fund, would not of itself invalidate the con- 
tract. But when we consider that the general fund cannot be resorted 
to, and that the special road fund is to be applied to particlar objects, 
and that the purchase of a road is not of the number, it seems to assist 
us in ascertaining the intention of the Le^slatore and the power of the 
Board. 

Again, as an illustration of what was intended by the power to " lay 
oat" a road, the Act of 1850 (now repealed) antiioriied the Court of 
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SessioDfl to ^^ lay out " cart roads for the accommodation of private in- 
dividuals, from residences or plantations, to any public road. The 
Bame power is vested in the Board of Supervisors by the 9ih section 
of the Act of 1855, and the only difference is that the latter is less 
specific than the former. But in the latter the words '' to be laid out," 
apply equally to private cart roads as to public highways. And 
although it may be questioned whether the Board could legally exer- 
cise the power attempted to be conferred, by laying out a road over the 
lands of private .individuals for private purposes, still, the employment 
of the terms in the connection in which they appear, equally serve to 
show the intention of the Legislature. No one will pretend that the 
Board of Supervisors will appropriate the funds of the couniy in the 
purchase of roads for the accommodation of private individuals, in get- 
ting from their farms and residences to some public highway. And 
yet, if the power to " lay out," includes tiie power to purchase, the 
delegation of authority is just as broad 'm the one ease as the other. 
To Bay that the Legislature, in the one instance, intended to delegate the 
power to purchase, and in the other, merely to mark out and define 
the boundaries, distances, &c., is to accuse that body of a most singular 
and umque mode of getting at the idea intended. 

So much for new roads or roads to be ^^ laid out." The defendants' 
counsel contend that where a road is. already established and put in 
proper condition for the accommodation of the traveling public, and the 
right of way secured, the Board of Supervisors may purchase it, if they 
deem it necessary for the use of the county. This power they derive 
from tiie words to ^' lay out," which we have already exannned. The 
only mention made in the statute of words to this description, is to be 
found in the first section of the Act of 1855, which declares that all 
roads ^shall be con^dered public highways which have been used and 
declared to be such by the Board of Supervisors. 

Now, if the power to " lay out" does not include the power to pur^ 
chase, as we think we have shown, it cannot be conferred by the nec- 
essities of public convenience, or the right to declare the road a public 
highway, tiiat has already been use4 as such. 

But the Board may " lease or purchase any real or personal prop- 
erty, necessary for the use of the county," and here it is contended 
the* power rests, if it is not to be found in the other provisions of the 
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statute. It must be borne in mind that the Board of Supervisors is the 
mere agent of the county, with limited power and jurisdiction, and that 
it can exercise no greater authority than has been delegated, and such 
as maj be ^^ absolutely necessary " to carry into effect the delegated 
powers. 

They are authorised, and it is made their duiy , to erect court houses, 
jails and other public buildings, and to furnish the same in a suitable 
manner. In the discharge of this duiy , if it were inconvenient for Ob/b 
time being, to erect and furnish these buildings, they might be leased, 
including the furniture (personal property) necessary for the use of 
the county. K they desire to erect such buildings, the power to do so 
nece%9arily includes the power to purchase lots on which to build, 
(real estate,) and the materials for the structure, and furniture for its 
use ; and this, I aj^rehend, was what was meant by the power to lease 
and purchase real or personal property. 

We have seen tibat if the Board has the power to make purchases of 
this description, a right acquired under it cannot be disturbed except 
ftr firaud in ihe Board, or the party claiming such right. The power 
once granted, the county would be completely at the mercy of the 
Board's discretion. The word ^^ necessary " could not control, for 
^^ the degree of the necessity cannot be a test of tiie rigiht, but of expe- 
diency only," (4ih Wheaton, 432 ; 2d Story on the Constitution, 148.) 
K the Leg^dature did not intend to limit the Boards, in leasing and 
purchasing the Tdnd of property to which I have referred, then they 
are unlimited and uncontrolled, except by their own discretion. The 
counties which they represent are completely within their power and 
under their control. They may incur debts to an unlimited amount, 
(at least if the counsel for the defendants be correct upon another point 
argued in tliis case,) and tax the people without stint or meamure. 
Should they, in their discretion, become satMed that the Sacramento 
Valley Bailroad, or tShe Steam Navigation Company's property, was 
^^ necessary for the use of the county," they could make the purchase, 
and the county and its citizens would be powerless. K (as has been 
remarked by the plaintiff's counsel) such a power exists, it is time it 
was understood, for I doubt whether the citizens of Sacramento county 
are willing that it should abide therein, however prudent and discreet 
the Board may be. 
2 
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But admit that in this respect I am indiscreet, and that the Board 
does, as an abstract proposition, possess the power to purchase roads 
and other property for the use of the county ; still there is another 
objection to this contract, which is, in my mind an insuperable one. 

It will be recollected that this road was owned by a joint stock cor- 
poration, and that the property in it was represented by twelve hundred 
shares of capital stock. The Board of Supervisors purchased nine 
hundred of these shares, and if the contract was valid, thereby became 
a stockholder in the company, entitled to all of the privile^^es, and 
incurring all the liabilities of stockholders. Because the stock passes 
into the hands of the county, the company was not thereby dissolved 
or disincorporated. 

Let us see what some of the liabilities of a company of this descrip- 
tion are, or rather its stockholders, and what they may do. 

They may elect a President, Secretary, Treasurer, and a Board of 
Trustees. 

The company may sue, and be sued ; purchase, hold, sell, and con- 
vey real and personal property for the use of the corporation ; appoint 
officers and agents to manage its a&irs, and pay them such salaries 
as the stockholders may agree upon ; pass by-laws, not inconsistent 
with the laws of the State, for the management of the property of the 
company ; and borrow money after twenty-five per cent, of its capital 
stock has been paid in, and mortgage or hypothecate its stock to secure 
its payment. 

It is liable to be sued for damages for the conduct of its employees 
and agents, and each stockholder is individually responsible for his 
portion of the debts of the comj:any. 

Now if this purchase be a valid one, the county owns property over 
which neither she nor the present Board of Supervisors have any con- 
trol ; for it will be recollected that the members of the old Board aro 
£rectors, and managing the stock on behalf of the county, and that the 
present Board has nothing to do with it. 

But it seems to me that a jnere statement of this proposition, and a 
glance at the consequ«1ices resulting fi^m such a power, are sufRcicnt 
to show that it does not exist. 

For these and many others reasons that might be given, I am of the 
opinion that the contract for the purchase of this stock is illegal, without 
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aathority of law, and void. And this renders it necessary for me to 
decide another question in the case as to the legality of this contract — 
based upon estimates of tlic liabilities of the county at the time it was 
made. 1 have found the facta so that it may be raised in the Supreme 
Court, if the case goes there, and the parties desire it, though I shall 
not discuss it. 

The only remaining proposition to be determined is the propriety, 
under the views I have taken of the contract, of granting the reliet 
sought by the bill, or rather the power to do so. 

It was once much doubted whether a court of equity could interfere 
to compel an instrument, void upon its face, to be delivered up and 
cancelled. But whatever may . have been the doubts or difl^culties 
formally entertained upon this subject, they seem, by the more modem 
decisions, to be fairly put at rest ; and the jurisdiction is now main- 
tained in the fullest. (Story's Eq., § 700.) This latter doctrine is 
maintained, however, upon the ground that, if the instrument be ne- 
gotiable, it may be used for a fraudulent or impure purpose, to the 
injury of the third parties : or if a deed purporting to convey lands or 
other hiheritances, that it may operate as a cloud upon the title. That 
if it ke an instrument of a different character, it may be applied to im- 
proper purposes, or used in after time to promote vexatious litigation, 
when the proper evidence to re^ealthe claim may have been lost or 
destroyed, &c. But this " whole doctrine is referable to the general 
jurisdiction which courts of equity exercise in favor of a party quia 
timet." And, " where the illegality of the agreement, deed or other 
instrument appears upon the face of it, so that its nullity can admit of 
no doubt, the same reason for the interference of courts of equity, to 
direct it to be cancelled or delivered up, would not seem to apply ; for, 
in such a case, there can be no danger that the lapse of time may de- 
prive the party of his fiill means of defense ; nor can it in any just cause 
be said that such a paper can throw a cloud over his right or title, or 
diminish its security, nor is it capable of being used as a means of vexa- 
tious litigation or serious injury. And, accordingly, it is now fully 
established tiiat, in such cases, courts of equity will not interpose their 
authority to order a cancellation or delivery up of such instrument." 
(Story's Eq., § 700 and 701.) 

In such a case, it will be regarded as " an important paper, wliich 
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cannot avail its poasesaor." (6th Peters, 97.) I have examined the 
most of the decifflons cited by plaintiff's counsel upon this point, and 
the doctrines held by them do not materially differ from the rule above 
laid down, which I think the correct one. 

Testing this case, then, by this rule, ought the relief which plaintiff 
seeks to be granted ? I think not. If I am correct in my legal conr 
elusions as to the contract, it is an utter nullity, void upon its face, and 
impotent to bind the county. The evidence of its existence is a matter 
of record, spread upon the minutes of the Board of Supervisors of Sac- 
ramento county, and is not subject to be lost or destroyed. The war- 
rants issued in payment of the stock ^^ distinctly specify the liability 
for which they were drawn, and when it accrues," and they carry upon 
their tsuce the evidence of their own invalidity, and the supposed liability 
for which they are issued. No one can take them as an innocent hold- 
er or purchaser, and thereby protect himself, for no one can take them 
without notice. Neither Rhodes nor his assignee, whoever he may be, 
acquired any rights under tiiem ; and if the Treasurer pays them, he 
does it voluntarily, at his own risk, and with fuU notice of the conse- 
quences. This suit was brought, not for the protection of the Treasurer, 
but of the county. It has all the protection it requires without resort 
to a court of chancery. It has failed to make such a case as will war- 
rant the inteference of the Court, and the bill must be dismissed at the 
complainant's cost. 



IN RE HOLT. 
Fourth JucUcial District Caurtj April, 1867. 

ESGAPB FROM ShBRIFF — ^InSANITT. 

If a Sheriff unlawfully take a prisoner out of his Conntj, every continuous act of the 
Sheriff thereafter in the premises is unlawful. 

In the absence of evidence of a lawful removal of a prisoner from the proper County, 
the Court will infer that the removal was unlawful. 

The County Judge of a County adjoining the one in which a felony has been commit- 
ted, has no right to examine into the insanity of a prisoner. 

Whatever order a County Judge of an adjoining County makes in the matter of the 
insanity of a prisoner of another County, is void. 
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A Sheriff who holds a prisoner under a oommitiiient musk detain him nntil he is law* 
fnllj disduu^ged. 

Wade and Tingleyy for the motion. 

H. H. Byrne, District Attornej, o|qpodmg. 

This was a motion to discharge J. W. Holt on habeas corpus fiom 
the custody of John M. Barron, who held him by yirtae of a warrant 
firom IQamath county, which was properly certified by a Justice of the 
Peace of San Francisco county. 

On the hearing, it appeared that Holt had been Sheriff of Klamath 
counly, and while such Sheriff, Barron, a constable, gave Holt in March, 
1857, the commitment of one Donelly, charged with murder. That 
Holt took Donelly into custody, and then departed firom the county 
and had not since returned. It also appeared that there was no proper 
jail in Klamath county ; that Holt took Donelly to Trinity county, and 
was seen going towards the jail in that county with Donelly ; that the 
County Judge of Trinity county had certified Donelly as insane, and 
directed him to be conveyed to the Asylum at Stockton ; that Holt 
had brought Donelly as far down as Sacramento, and then Holt came 
to San Francisco, since which time Donelly has not been seen. Bar^ 
ron came in search of Holt and Donelly, and finding Holt in San Fran- 
cisco, arrested him. 

Hager, J. — ^It appears by the testimony that a person named Don> 
elly was charged with the crime of murder in Klamath county. That 
he was brought before a Justice of the Peace, and, after a hearing, a 
warrant of commitment was issued by the magistrate, on which he was 
taken, and with the commitment deUvered to the petitioner. Holt, the 
Sheriff of the county of Klamath. That he took him to the adjoimng 
county of Trinity, and while there the County Judge of Trinity made 
an order directing Holt, the Sheriff of Klamath, to take him to the 
Lunatic Asylum at Stockton. That Holt proceeded with DoneUy as 
far as Sacramento, and there voluntarily suffered him to go at large, 
fflnce which time he has not been heard of. It appears that the jail 
of Klamath county is at Crescent City, which town, by a law said 
to be passed by the present Le^slature, is within the territory of 
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the countj of Del Norte, a new county created out of a portion of 
the coonfy of Klamath. There being no jail in the present county of 
Klamath, and no evidence that the authorities of tibat county made any 
order for the confinement pf prisoners in the jail of any contiguous 
county, it is a matter of uncertsunty where DoneUy should have been 
put for security. But as it appears that the passage of the law crea- 
ting Del Norte was unknown in the county of Klamath at the time of 
the commitment by the Justice, the presumption is, that it was the duty 
of the Sheriff to take the prisoner to the Crescent City jail. But I 
regard this as immaterial, and will consider the case as if the Sheriff 
bad performed his duty in taking Donelly to Trinity county. If that 
were the proper place for his confinement, the Sheriff of Klamath 
should have delivered him over to the Sheriff of Trinity, and the lat- 
ter should have kept him in confinement until he was discharged ac- 
cording to law* He would then have remained in Trinity county jail 
as a prisoner of the county of Klamath to await the action of the 
Courts or Grand Jury of that county, and not of the county of Trinity. 
The Sheriff of Trinity would be the custodian or jailer of the prisoner 
for the time being, and responsible for his safe-keeping, and he would 
have had no authority to remove him from the jail except to obey a writ 
of habeas corpus — the proper order of the Courts of Klimath, and some 
few exceptional cases mentioned in the Act relathig to Sheriffs, wliich 
have no application here. It does not appear by the evidence that 
Holt delivered the prisoner over to the Sheriff of Trinity, or tliat he 
was in custody in the jail of that county. By the order of tlie County 
Judge, it appears an application was made to him for tlie ])iir]>oRe of 
having Donelly adjudged to be a lunatic, under the 14th section of 
the Act to establish an Asylum for the Insane, wliich was done acconl- 
ingly. By thc^rder of the County Judge, whicli has be«n produced 
here, it appears lie was aware of the fact that Donelly iiad ))een com- 
mitted for the crime of murder, and held to answer foi* the ch-arye in 
the tribunals of Klamath county. The Act to rcgul^ite proceeriin^s 
in criminal cases, (Compiled Laws, page 42, sections 6HB, 584, etc.,) 
points out the mode of trial and proceeding in case of a })ei-son ac- 
cused of crime and alle;5ed to be insane, and section 15 of the same 
law, undcjr which the County Judge made his order, authorizes the 
Courts of this State to commit to the Asylum any pei*son who may be 
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charged with an offense punishable by imprisonment or death, who 
shall be found to be insane. The Courts of Klamath, then, were the 
proper tribunals to try the question of insanity in this case, and the 
County Judge of Trinity had no jurisdiction in the matter, and his or- 
der therefore was void and afforded to Holt no excuse for disobeying 
the warrant of commitment which he held at the time. The commit- 
ment was regular and valid, and should have been obeyed the same as 
if it had been made by a Judge of the Supreme or of a District Court 
sitting as a committing magistrate, and if the County Judge of Trinity 
and the Sheriff of Klamath could disregard this commitment, they 
might have done so had it been made by a Judge of the highest tri- 
bunal in the State. If such a precedent should be established, and 
the action of the County Judge be declared legal, it would afford a 
new and very summary mode of disposing of criminals and dehvering 
prisoners from jails. 

By the commitment the Sheriff was bound to receive the prisoner 
into his custody, and detain him until he was legally discharged. He 
had no authority to take him to the county of Trinity, except to place 
him in confinement there in case the jail of that county was made, by 
a proper order, the jail of Klamatli. If he voluntarily, or without le- 
gal authority, took him there for any other purpose, he rendered him- 
self liable for an escape, and this offense was committed in Klamath 
county as soon as the hitention was formed to remove him from that 
county, as his 8ul»sc(j^uent acts relate back to that period, and the of- 
fense would 1)C3 triable in Klamath county. From the facts that the 
petitioner Holt disobeyed this commitment — took Hs prisoner to the 
county seat of Trinity, and instead of placing him tliere in confine- 
ment, went before the County Judge of that county, received from him 
an order, in conflict with the command of his commitment, to convey 
him to the Lunatic Asylum, and without awaiting the action of the 
Courts of Klamath, of whicli only he was an officer, voluntarily obey- 
ing tlift order of the County Judge of a county in whicli he was not 
an ofKcer, and proceeding with his prisoner as far as »Saci*ament(f, suf- 
fering him there to ^g;o at large, and givni;.'; his con5>ent to his making 
a visit to Pan Francisco al(»nc, are very suspicious and unexplained cir- 
cumstiUH-es, wliicli prc»s*»nt a strong prima fade case against Holt. 
He may have acted in good faith ; he may have supi)osed he was obey- 
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ing yaHd and legal orders when he removed Bonellj from Ekmath 
and Trinity, but whilst I have no disposition to pre-judge his case in 
Uiis preliminaiy investigation, I am unwilling to reconcile his conduct 
with innocence. I must, therefore, after having heard the testimony 
and proofis, under sections 16 and 22 of the Act concerning the writ 
of habeas corjnia, (CcHnpiled Laws, p. 167,) award a warrant to re- 
commit hun to custody, and that he be taken before the nearest or most 
accessible magistrate of the county of Klamath. 



BRANNAN vs. MESICK. 

SiaOh JuMdal IHstrict Courts April, 1857. 

Construction op Written Instruments — ^Acknowledgments. 

In the constraction of deeds and other inBtrnments the cardinal rule is to arrive at 
the tme intent and meaning of the parties, and to gire effect to that intention if it 
can be done without violating anj rule of law. 

In certifying an acknowledgment or proof of a deed it is not necessaiy that an 
officer should use the express words of the statute. A substantial compliance with 
the form there given will be sufficient. 

Courts feel no inclination to disturb the land titles of the country bj undei^ing a 
severity of criticism on the language of a certificate of the proof or acknowledgment 
of deeds. The omission of the word " uses " in the expression of the term " pur- 
poses and uses " is not a fatal defect. The meanings are synonymous. 

Constructive notice of a record is not abolished by statute in this State. 

Unrecorded conveyances are good against subsequent purchasers, when in the latter, 
mala fides or malice is shown to have existed. 

Courts will not suffer a statute made to prevent fraud, to be a protection to fraud. 

Action to set aside a deed as fraudulent and as a cloud upon title, 

Volney JE. Howard, for plaintiff, 

Edwards ^ English, for defendant. 

The &cts are fully set forth in the opinion. 

MuNSON J. — John A. Sutter, Jr., on the 28th day of June, 1850, 
sold to Samuel Brannan, S. C. Bruce, Julius Wetzlar and James S. 
Graham, certain property in the ciiy of Sacramento. Subsequently, 
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flie grantees divided the property, and nuitual deeds of division were 
executed. In July, 1855, Sutter, Jr., conveyed the whde of the 
property to Mesick, and plaintiff institutes this suit to cancel the last 
deed,'as a cloud upon his title. 

The fir^ question involved is the construction of tiie conveyance or 
instrument in writing made by Sutter, Jr., to Brannan, Bruce and 
others. It is said that it is void for the want of certainiy in the 
description of the prenuses intended to be conveyed. In the construc- 
tion of deeds, as well as other instruments, the cardinal rule is to 
arrive, if possible, at the true intent and meaning of the parties, and 
to give effect to that intention, if it can be done without violating any 
rule of law — and if the instrument bears upon its face evidence that 
it was written by a person unskilled and unacquainted with legal 
requirements and technicalities, a much greater latitude is indulged 
than when it appears to have been drawn by a careful and skillful 
draftsman. (Andrews vs. Murphy, 12 Geo. Rep., p. 431.) Apply- 
ing this rule to the instrument in question— ^making one clause or part 
aid and help to expound another — ^there is no difficulty in the descrip- 
tion of the property. The obvious meaning and intent of Sutter, Jr., 
was to sell all the lots he owned in the city of Sacramento-— all the 
real estate he owned in the State of Califomia at the time of tiie 
execution of the instrument. I would examine the instrument at 
length, and show that such was the clear intent and meaning of Sutter, Jr., 
but it is unnecessary, as the Supreme Court, in tiie case of Mesick v«. 
Sunderland, decided July term, 1856, held the description sufficient. 
They say : ^' Taking the deed as a whole, it is apparent that tiie 
intention was to convey all the real estate of the grantor in the State 
of Califomia." 

The evidence adduced at the hearing of this case clearly establishes 
that such was the real intent of Sutter, Jr. This evidence, perhaps, 
could not be taken in view by the Court in construing the words of 
the instrument, but it shows that the mtent, as gathered from the 
language of the instrument itself is sustained, and sustained by the 
facts as disclosed by the evidence. 

The description of the property being sufficient, the next inquiry is, 
the nature of the instrument ; is it a deed in presenti ; does it convey 
an absolute estate in fee simple with a lien or charge attached, or is it 
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a conveyance or condition precedent or subsequent, or is it a mere 
executory agreement for the sale and purchase of lands ? 

The Supreme Court, in the case of Mesick vs, Sunderland, held 
iha' it was not a deed in presenti, nor a conveyance in fee with'a lien 
or charge attached. So far, then, I am precluded firom examining 
tiie instrument, as the decision of the Supreme tribunal is conclusive 
and binding upon me. They say that it is an executory contract or a 
conveyance on condition precedent. There is a distinction between a 
conveyance on condition precedent and a mere executory agreement 
for the sale and purchase of lands. The former is a conveyance, and 
on the performance of the condition transfers an estate. It is true 
the estate does not vest until performance ; but when the condition is 
performed the estate immediately passes and becomes absolute. A 
condition is a qualification or restriction annexed to a conveyance of 
lands. Conditions cannot be annexed to estates of inheritance or 
freehold estates without deed. (Bacon's Abridgment, vol. 2, 283.) 

In the case of an executory agreement for the sale and purchase of 
lands, the title does not vest upon the performance of the covenants, 
but a deed or conveyance has to be made and executed before the 
legal estate passes. 

If the instrument in question is not a conveyance in fee with a lien 
or charge attached, then, in my opinion, it must be construed to be a 
conveyance on condition precedent or subsequent, — ^the Supreme 
Court say on condition precedent. I must so regard it : to show that 
it is not a mere executory agreement, I would call attention to the 
language used in the latter part of the instrument ; it reads : ^' And 
the said party of the first part, his heirs, executors, administrators 
and assigns, doth further covenant to and with the said parties of the 
second part, their heirs, that in case the said parties of the second 
part, their heirs and assigns, pay to the said party of the first part, 
his heirs, executors, administrators or assigns, tiie just and full sum of 
$25,000, on or before the first day of July, 1850 ; and the further 
sum of $25,000 on or before the 29th day of September, 1850 ; and 
the further sum of $75,000 on or before the first day of July, 1851 ; 
making, in all, the just and full sum of $125,000 ; then, this instru- 
ment is to take efiect as a full and complete conyeyance in fee of all 
and singular the lands, tenements, hereditaments, appuitenanees and 
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real estate, in the State of Ca«liforma, belongiiig to^ or in which the 
said party of the first part, his heirs, executors, administrators, &c., 
is, or are, in any way, entitled or interested." 

It will be seen that, upon the payment of the money, the legal 
estate was to vest immediately in the grantees ; no other conveyance 
was to be executed. Regarding, then, the instrument as a conveyance, 
on condition precedent, it was entitled to be recorded, provided it waa 
properly acknowledged. 

Section 24 of the Act concerning conveyances, passed in 1850 
(Compiled Laws, page 617) reads : " Every conveyance, whereby any 
real estate is conveyed, or may be affected, duly acknowledged, &c., 
shall be recorded in the office of the Recorder of the county in which 
the real estate is situated." Sec. 26 provides that every such convey- 
ance, acknowledged or recorded, shall impart notice to all persons of 
the contents thereof. Sec. 36 reads : " The term ' conveyance,' as 
used in this act, shall be construed to embrace every instrument in 
writing by which any real estate is created, aUened, mortgaged, or 
assigned, except wills, leases for a term not exceeding one year, and 
executory contracts for the sale or purchase of lands," &c. This is 
an instrument in writing ; it does affect real estate ; it is not a will — 
not a lease, and, as I have endeavored to show, not a mere executory 
agreement for the sale and purchase of lands ; it is, consequently, a 
conveyance within the meaning of the act, and, as I have before 
stated, was, if duly acknowledged, entitled to be recorded. I am not 
aware that defendant, Mesick, intends to attack the certificate of 
acknowledgment attached to the conveyance to Brannan and others. 
As, however, it is noticed in the brief submitted, I will as briefly as 
possible, give my views as to the rule which Courts should adopt in 
the construction of such certificates : 

It is not necessary that an officer, in certifying the acknowledgment 
or proof of a deed, should use the express words of the statute. The 
Legislature, in the passage of the Act concerning conveyances, did 
not so intend ; for the Act itself says, a substantial compliance with 
the form there given^shall be sufficient ; even if the Act itself did not 
so provide, the Courts would hold such to be the rule. In the case of 
Alexander Botts V9. Merry, 9 Missouri Rep., p. 610, it was held that 
when the statute requires the officer to certify that the peraoB 
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acknowledgiiig the deed was personally known to him, it is sufficient if 
he certify that he was known to him. The Court in its decision says : 
It is much to be desired that every officer who takes the acknowledg- 
ment of a deed would conform literally to the law, but we know that 
the convenience of our people requires that the taking of the ac- 
knowledgment of deeds should be entrusted to those who are ignorant 
of the forms of the law — who will take a proper acknowledgment, but 
blunder in certifying to it. 

In the case of Shaller vs. Branch, 6 Bin., 438, the Supreme Court 
of Pennsylyania says : ^^ We have always declared that it was sufficient 
if ihe law was substantially complied with, and on any other principle 
of construction the peace of the country would be seriously affected^ 
as the certificates of acknowledgment of deeds have been generally 
drawn by persons who were either ignorant of or disregarded the 
words of the Act of Assembly. In the case of Nantz vs, Bailey, 8 
Dana Rep., p. Ill, the Court says it is not indispensable that the 
certificate should state the exact process of examination in verbal 
detail. Such particularity has never been observed or required. In 
the case of Livingston vs, Ketelle, 1 GUlman, 116, tiie Supreme 
Court of Illinois says tiie certificate states that, ^^ the above named 
mortgagor personally appeared before the justice and that he was 
personally known to him as the identical person who executed the 
mortgage." This is equivalent to the statement that ihe individual 
was personally known to the justice to be the person whose name was 
subscribed to the mortgage. The term, ^^ the above named mortgagor," 
must be understood to mean the real party who was to execute the 
mortgage. 

See also, Den vs. G^ige, 4 Halsted, p. 225. Pickett vs. Doe, 5 S. 
k M., p. 471. Thurman vs. Cameron, 24 Wend., p. 87. Jackson 
t^^. Gumaer, 3 Cowan, p. 552. 

The summary of all that can be found in ihe books on thid question 
as stated by the Supreme Court of AGssouri is, that a substantial 
compliance with the law is alone required. When this appears, the 
Courts feel no inclination to disturb ihe land titles of the country by 
indulging a severity of criticism on the language of the certificate of 
the proof or acknowledgment of deeds. From the condition of many 
portions of this State, the disadvantages under which they labor in 
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regard to legal information and the necessity of entrusting the execu- 
tion of ^e laws in many instances to inexperienced hands, an 
application of these principles of construction to certificates of ac* 
knowledgment will not only be found wholesome, but indispensable to 
the peace and quiet of the country. The certificate attached to the 
instrument in this case declares that the grantor acknowledged the 
deed " for the purposes," &c., omitting the word " uses " given by 
the statutory form ; in every other respect the very language of the 
statute is strictiy followed. The purposes of a deed must be synony- 
mous with its uses. The word omitted is not necessary either to the 
sense or legal effect of the statutory form. 

The instrument from Sutter, Jr., to Brannan and others having 
been properly acknowledged, and being, as I have endeavored to 
show, a conveyance affecting real estate, was entitied to be recorded. 
The evidence shows that it was placed on record in the County 
Recorder's o£Sce of this couniy on the 20th day of July, 1850. Its 
registry imparted notice to Mesick, and consequently the subsequent 
conveyance to him by Sutter, Jr., is fiti>udulent and void as against 
Brannan and others. — (See sec. 27th, Conveyances.) 

But again, concede that the instrument fit>m Sutter, Jr., to Brannan 
and others did not operate as a conveyance, and was not entitied to be 
recorded until the estate passed, yet as soon a£i the money was paid 
and the performance of the condition acknowledged by Sutter, Jr., 
the fee vested, the legal estate immediately passed to Brannan and 
others, and then most certainly it was entitled to be recorded. The 
evidence shows that the first payment of $25,000 was paid to Sutter, 
Jr., at the time the original instrument was recorded and delivered. 
On the 18th of March, 1851, Sutter, Jr., executes and delivers to 
Brannan, Bruce, Wetzlar and Graham, two written receipts— the one 
acknowledging the second payment of $25,000, and the other the sum 
of $75,000, as payment in fiill of the third and final payment 
mentioned in the mstrument. These two receipts were acknowledged 
before a Notary Public and recorded on the 19th of March, 1851, in 
the office of the County Recorder of this county. 

The conditions having been performed, or what is a legal equivalent 
thereto, their performance having been acknowledged, an absolute 
estate passed to Brannan and others, and therefore was not the 
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conveyance from Sutter, Jr., to Brannan and others properly on record 
after March 19th, 1851 ; and did not its registry from t^at date, if 
not before, impart notice to subsequent purchasers ? 

I will now proceed to examine the case regarding the instrument 
from Sutter, Jr., to Brannan and others as an executory contract. 
Under the statute of 1850, as we have already seen, an executory 
contract for the sale and purchase of real estate was not entitled to 
be recorded. The Legislature, in 1855, however, amended the act of 
1850, and authorized the record of such agreements. Was it intended 
by the Legislature that this act should have a retroactive efifect and 
legalize the registry of agreements which had been previously placed 
on record, and constitute the registry of the same, notice as against 
purchasers subsequent to the passage of the act ? I think such should 
be the construction of the Court. Remedial statutes should be 
liberally construed, sometimes restrained, sometimes enlarged, so as 
more effectually to meet the beneficial end in view, and prevent a 
failure of the remedy. The Legislature has the constitutional right to 
^ve to remedial statutes a retroactive effect, provided they do not 
impair contracts or destroy vested rights. 1 Kent. Com., p. 502-3. 

It has a right to make that a legal record which was not so before, 
and constitute the same notice to all purchasers subsequent to the 
passage of the act. Mercer vs. Watson, 1 Watts Rep. 330 ; Bamet 
vs. Bamet, 15 Sergt. & Rawle, p. 72 ; Dulany et al. vs. Tilghman, 
16 Gill & Johns, 461 ; Smith Com. on Statutory Construction. 

If the record of the instrumsnt was beneficially affected by the 
Act of April, 1855, then it imparted notice to Mesick, as he purchased 
subsequent to the passage of the Act ; but conceding that it was not 
the intention of the Legislature to give the Act of April, 1855, a 
retroactive effect, then the question arises, was Mesick a purchaser in 
good faith and for a valuable consideration. When ho took his deed 
from Sutter, Jr., did he have actual notice of the instrument executed 
to Brannan and others, or did he have such notice as put him upon 
inquiry and rendered his deed fraudulent ? Notice may be either actual 
or construe tive. In some of the States it is expressly provided by 
statute that an unregistered conveyance shall be void as against all 
except those having actual notice, thus abrogating constructive notice ; 
bub there is no such provision in our statute, and, consequently, in this 
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State constructive notice is not abolished. Our Registry Act simply 
protects a purchaser who takes the precaution to search the records, 
and registers his own conveyance against prior unrecorded conveyances 
of which he had no notice. 1 Sand. Ch. Rep., p. 426. 

Tb effect, however, a purchaser having a deed duly registered with 
constructive notice, it should be of such a nature as to show a want of 
good faith, and justify an inference of actual knowledge or notice. 
White & Tudor, Equity Cases, Vol. 2, Pt. 1, p. 132-3. 

In the authority cited it is said, nothing is better settled in 
England and this country, than the general doctrine that the purchaser 
of a legal title will be liable to all equities of which he had actual or 
constructive notice at the time of the purchase : a person purchasing 
under such circumstances is a mala fide purchaser, and will not bo 
enabled by getting in the legal estate to defeat such prior equitable 
interest. In the pricipal case this was put on the ground that, although 
the words of the Registry Acts are express, that unregistered con- 
yeyances shall be void a9 against subsequent purchasers, the Legislature 
coald not have intended to sanction such gross wrong and injustice as 
is implied in accepting a conveyance of an estate with a knowledge 
that it had previously been sold to another, and for tiie purpose of 
depriving him of the benefit of his purchase. 

In England this construction of the act is confined to Courts of 
Equity ; but in this country it is well settled both in Courts of Law 
and Equity, that a conveyance, duly registered, passes no tide what- 
ever, when it is taken with a knowledge of a prior unregistered 
conveyance. Our recording acts only apply in favor of parties who 
have acted in good faith, and cannot be made the means of fraud or 
oppression. White & Tudor, Equity Cases, Vol. 2, Pt. 1, p. 130. 

Our act consernlng conveyances, sec. 23, provides that every 
conveyance of real estate not duly recorded, shall be void as against 
any subsequent purchaser in good faith, and for a valuable considerar 
tion, thus making unregistered conveyances good when mala fides or 
malice is shown to have existed. But if our statute contained no such 
qualifying words, the construction would be the same. White & 
Tudor, Equity Cases, Vol. 2, Pt. 1, p. 180. 

Court, says Chancellor Kent, 10 eJohns, 461, will not suffer a statute 
made to prevent fraud to be tk protection to fraud. It may often be a 



82 DISTRICT COURT REPORTS. 

Brannan vs, Mesick. 

question what fact or oircumstaaces will amount to notice sufficient to 
charge the party, but if the fact of notice be once made out, ther^ 
is no doubt in the books but that as against such prior deed the 
subsequent regbtered conveyance is to be adjudged fraudulent and 
void. It is not necessaiy in any case to constitute notice, that it 
should be in the shape of a distinct and formal communication ; it will 
be implied in all cases where a party is shown to have had such means 
of informing himself as to justify the conclusion that he has availed 
himself of them; whatever, tiierefore, is sufficient to direct the 
attention of a purchaser to the prior rights and equities of third 
persons, and to enable him to ascertain their nature by inquiry, will 
operate as notice. White & Tudor, Equity Gases, Vol. 2, Pt. 1, p. 
116. If a party designedly abstain from making inquires for the 
purpose of avoiding knowledge, he will be charged with notice. 1 
Story's Equity Jur. § 400 — ^note. Having thus examined the law, 
let us see whether Mesick was a bona fide or fraudulent purchaser. 
The conveyance or instroment from Sutter, Jr., to Brannan and others, 
was placed upon record in July, 1850 ; if it was placed there without 
authority of law, the registry itadf imparted no notice, but it is shown 
by the evidence that Mesick was engaged in the County Recorder's 
office in this county, from some time in 1853 to 1855, during a portion 
of which time he acted as Deputy Recorder, and during the whole 
time he was actively engaged in transcribing from the records ; he 
was an examiner of tities, made out abstracts, &c. — one of which, 
dated March 20th, 1855, vras produced in evidence. In it he mentions 
the conveyance or instrument from Sutter, Jr., to Brannan and others ; 
he calls it " conditional," and refers to the book and page in and on 
which it was roistered — ^thus showing that he had seen, read and 
examined it — ^it was a true copy of the ori^nal. Under these 
circumstances, can it be said that Mesick purchased without knowledge 
— ^that there was not sufficient to put him upon inquiry ? Can he be 
considered as a purchaser in good faith ? I am aware that the 
Supreme Court of Pennsylvania, (one of the Judges dissenting,) in 
the case of Kims vs. Swope, 2 Watts, 72, says that an actual inspection 
of a defective re^stry will not amount to actual notice. But in the 
first place the decision was not applicable to the facts in the case 
before the Court, and, consequentiy, it is a mere dictum — and in the 
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second place it jb, in my Ofnmon, nnsaj^rarted by sound reasoning. 
A partj purchased two tracts of Iand----one Ijing in Huntington cotmtjr^ 
the other in Bedford county — both tracts were conyeyed by the same 
deed ; it was recorded, however, only in Huntington county. I find 
the decision reviewed in White & Tudor's leading cases in Equity. 
It is there said — ^ The evidence was not merely sufficient, but legally 
conclufflve, that the record was a true copy of the deed, as to the 
lands in Huntington county, althougjh no^ as to those in Bedford 
county ; and if it had actually been examined by the purchaser, which 
ecndd not beprewmed and wm not proved, the case would have stood 
upon the same footing as if he had seen a deed duly executed and 
proved of the lands m the fonner county, and containing a recital of 
a contemporaneous conveyance of those in the latter. Such a recital 
woulcl not have been sufficient to induce and direct inquiry j and thus 
operate as actual notice. And even if the record was to be regarded 
as a mere unauthenticated copy, still a copy of a deed, purporting to 
pass the land for which a purchaser is in treaty, found among the 
papers of a party claiming an interest in other land under the same 
deed, would seem to make it the duty of the purchaser to pause in 
completing his purchase, until he had made inquiry of the parties to 
the instrument. In Kims V9. Swope, however^ there was nothing to 
prove that the copy had been seen by the purchaser, except the pre- 
sumption that a purchaser examines the re^tiy, which, as a presump- 
tion of &ct, has no weight whatever, and as a presumption of law, is 
applicable only when the deed is re^stered m the same county with 
the land." 

Again, section 27 of the Act concerning conveyances, passed in 
1850, authorizes the recording of powers of attorney, and section 28 
of the same Act forbids the revocation of a power of attorney until the 
revocation is recorded.. The instrument in question contains a power 
rf attorney from Sutter, Jr., to Bnmnan, Bruce, Wetzlar, and Graham. 
As such, it was entitled to be recorded. So fiur, then, it was not a 
defective registry, but one authorised by law, and having been seen 
and read by Mesick, did it not impart notice to him of all its con- 
tents, and have the same force and effect as if he had seen the original 
instrument? 

If there existed any doubt, however, with regard to Mesick's having 
3 
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actoal notice of the existence and contents of the instrument to Bran- 
nan and others, it is put at rest by the testimony of Col. Sanders. He 
testifies to conversation between himself and Mesick, in which the con- 
yeyance or instrument was discussed. They called it the 2,200 lot 
deed, and was by them considered insufficient and void for want of cer- 
tadniy in th§ description of the land intended to be conveyed. Meuck 
well knew what land Sutter Jr., intended to convey by the instrument, 
but he thought the description was imperfect and insufficient, and he 
was willing to take advantage of it, and for tiiis purpose started for 
Acapulco, where Sutter, Jr., resided, and obtained from him a deed, 
not only for the property previously sold to Brannan and others, but all 
other property which he, (Mesick,) from the examination of the rec- 
ords, concluded had been defectively conveyed. According to the 
testimony of the witness, Mesick started, promising to obtain the deed 
in favor of Sutter, Jr. However this may be, he took the conveyance 
to himself tf 

The evidence shows that the property thus conveyed to Mesick is 
worth about one million ($1,000,000) dollars, for which he paid at the 
time the conveyance was executed, $500. He has since paid the fur- 
ther sum of $900. He also executed to Sutter, Jr. , a bond in the penal 
sum of $25,000, the conditions of which as testified to by the witness 
are " very singular." The bond was probably given to secure the 
payment of a certain portion of the proceeds that Mesick might realize 
from sales. Mesick's object in connecting himself with ihe Recorder's 
office was to engage in a gigantic speculation— having devoted from 
one to two years to an examination of the records, having ascertained 
each and every flaw and defect, he takes counsel and proceeds to Aca- 
pulco to accQinplish his ends ; although he was well aware that the 
property that he was thus seeking to obtain had been previously sold 
and purchased in good fedth ; that a valuable consideration had been 
paid for it — ^that it embraced a large portion of the real estate in this 
city — ^that valuable buildings had been erected upon it, and large sums 
of money expended in improvements. Although he was well aware 
that it was held by innocent parties, and who, for years, (so far as the 
Sutter title was concerned,) had been in the undisputed possession of it. 
Althou^ he well knew that from many he was endeavoring to take 
their homesteads, acquired, perhaps, after many years of hard toil and 
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labor. Although he was well aware that he was seeking to take from 
his neighbors that which rightfully and justly belonged to ihem ; that 
he was throwing a cloud upon titles in this cify , and thereby impairing 
and retarding its prosperity and growth ; notwithstanding all this, he 
asks the Court to aid and assist him in carrying out his gross specula- 
tion. I should regret to learn that in any civilized country such a 
fraud could be successfully perpetrated. 

I hare no desire to speak harshly, but I feel it to be the duty of 
courts of justice to discountenance and condemn such unscmpulous and 
heartless speculations; to countenance such barefaced attempti to 
unsettle long established tides, and by virtue of mere technical defects, 
deprive hundreds of parties of property which they have bought in good 
faith and paid full value lor, would be productive of incalculable eviL 
If courts were to encourage speculations of this character, in the lan- 
guage of Lord Bedesdale,'^ I have nodoubt but that they would swarm." 
In tills country particularly, where there has been a great incorrect- 
ness in transacting bnainess in remote periods, H would be highly 
dangerous to encourage such claims. It would be mischievous to 
society — ^mischievous to the country. In my opinion, an attempt of 
this description should be watched with every sort of jealousy in all 
cases, and received with every mark of dislike which can be shown to it. 

Chief Justice Wood, of the Supreme Court of Ohio, in speaking of 
speculations and attempts to unsettie long established tities, says: 
^^ Fear is entertained that the feelings of this Court are hostile to the 
disturbance of tities long enjoyed, and tiiat unwarranted prejjidices may 
defeat a recovery. For once, I must admit that it is always witii me 
a matter of serious regret when I see litigation sprin^g up that is so 
often attended with such disastrous results to innocent purchasers. It 
is only in those cases, however, where the spoil is to be divided witb 
some movMng speculator^ and when from the state of the law tibe Court 
may be forced to aid in that result that it feels itself called upon to give 
judgment in that spirit of disapprobatbn which tends to discourage a 
cause that adds nothing to the character of a profeseion in other re- 
spects proverbial for integrity and correct sentiment throuj^out the 
civilizcfd world." 

A decree must be entered in &vor of plaintiff. Counsel will draw 
one and submit it to the Court 
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ft the mottgagpb adTuicM money to the mortgagor for the expieM parpofeof releasing* 
or cencelling a prior mortgage made for the purchase monej of the property, this 
mortgagee heoomea subrogated to the equities of the mortgagee whose lien has been 
extinguished, and this second nuntgage is regarded as giYen for the original purchase 
money. 

Wallace ^ Bhodes, for plaintiff. 
V(nri9 ^ ArehUj for defendant. 

The £ftctB are fblljr Bet forth in the opinion. 

Hbster, J. — ^The fkcts of this case are briefly these : Potfcer and 
irife were seized of a lot of ground in the ciiy of San Jose, in trust 
for one Gordon, who sold tibe same to Yermuele, ihe husband of the 
defendant, and obtained from him a mortgage thereof to secure the 
payment of the porohaae money. Upon failure to pay the purchase 
money tbe mortgage was foreclosed and the lot decreed to be sold to 
pay the lien, Yermuele, by his agent, before the day fixed for the 
sale, negotiated a loan <^ money with the complainant to pay said debt 
and for other purposes, for the whole of wluch the complainant was to 
be secured by a mortgage ap<m said lot, the complainant having been 
informed of the intended application of said money. On the same 
day and just before the intended sale by tiie officer, the money was 
procured ($1200) by Yermuele, who applied $736 of which m dis- 
diarge of said decree. On the same day, and immediately after the 
payment of said decree, (being the Ist day of March, 1855,) pui-su- 
ut to agreement Yermuele made to jdaintiff the mortgage on which 
iliis suit b brought, his wife, the defendant, reading in this State, but 
not joining him tlierm. Afterwards Yermuele died, leaving the de- 
ftndant, his widow, who defends against the decree for the sale of the 
mortgpiged lot, on the ground that it is her homestead. 

The jdaintiff daims to have so much of the lot sold as shall bo neces- 
aaiy to make the amount of money applied to said Gordon mortgage. 
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and interest thereon. The plaintiff pres^ted his claim in due form 
of law to the Adnunistrator of the estate of Vermuele, obtained an 
endorsement of its allowance, but wMch was rejected by the Probate 
Judge. 

1. The plaintiff contended that in equity, aa his money was procured 
from him to discharge the Gordim mortgage, he should be treated as 
Gordon's assignee, and be substituted to the same rights of G<»rdon as 
mortgagee. 

There is much plausibility in this porition. In 1 SQiard cm Beai 
Estate, p. 144, it is stated : ^^ A Court of equity will keep an incum- 
brance alive, or consider it extinguished, as will best serye ilid pap> 
poses of justict, and the actual and just intention of the parirf. I| 
will sometimes hold a charge extinguished where it would subsist at 
law ; and sometimes preserve it, where at law it would be merged." 

In 1 N. H. Sep., 167, Marsh vs. Bice, cited by 1 BSlIiard p. '445, 
Approvuigly, it is decided that where A mortgaged land to B aiid 
who peimitted a sale of it to pay D's debt against A, (to make whi(^ 
an execution had issued,) under an agreement that said mortgage was 
first to be satisfied, the land was sold to E, who paid the mortgage 
debt, and the residue of the proceeds he paid to D ; A conveyed all 
his right to the land to E. Held that the effect of the transaction was 
to make E the assignee of B and G, and that the land was not liable 
to D unless he paid the mortgage debt to E. This case is very simi- 
lar to the one before the Court. E is the purchaser of A, and in ihe 
case before the Court, is the mortgagee of Yermuele, and both enii* 
tied to the same equities. In the case cited^ E purchased and paid 
tlie mortgage voluntarily ; in the present case Carr advanced the money 
to pay the mortgage, ^vith an agreement wiib Yermuele that he (Carr} 
was to be the mortgagee. If Carr had purdiased the lot fiom Yer- 
muele the cases would have been nmilar. Hie mortgagee sustamathe 
same relation, under the circumstances of this case, as Ik purchaser, 
where the application of the money is the same, to wit, Ihe extingaish* 
mcnt of a previous moiig^ge, the validity of which being unaftcted 
by the homestead. The loaning of the money to pay the mortgage 
debt, its payment, and the making of tiie mortgage, are concddezedas 
simultaneous acts, and to constitute but one transaction. 

Therefore, if CaiT'smonej was applied to ihe eztingiiidiment of Ihb 
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mortga^, be should be treated in equity as the asfflgnee of the equitable 
interest of Gordoa, to whose mortgage the homestead did not attach. 
See, also, 1 Billiard, p. 106. 

2. A fair construction of the Homestead Act prevents, under the 
droumstances of this case, the ri^t of homestead fi^m attaching. 

The second section of that act contains exceptioDs to ilie right of 
homestead: 

1st. Mechanic's, laborer's, or vendor's lien. 

2d. Where a mortgage or conveyance of land was lawfully obtained^ 
such mortgage or conveyance to be lawful, if made by a married man, 
must have the joint signatures thereto of the husband and wife, and 
acknowledged according to law. The exceptions to this qualificatioD 
of akwfiil mortgage are the foUowing: 

1st. Where the wife was not a resident of the State at the time of 
making the deed. 

2d. Where the deed was made before the land became the home- 
stead of the debtor. 

8d. Where the mortgage was made to secure the payment of the 
purchase money. 

The object of the Leg^lature in tins enactment was evidentiy to 
prevent ihe right of homestead from attaching to property only to the 
extent of the debtor's interest therein, and was not intended to be 
inxiliary to any species of swindling. At the time and before the 
payment of the money, when the officer was about selling the property 
to pay Gordon's decree, Yermuele had the right to obtain from Gordon 
an extension of time as to the payment of the decree, or make a new 
mortgage for the same debt, without the homestead ri^t attaching ; 
all this upon the ground tiiat the lot was not paid for, and being to 
secure the purchase money under said tiiird section. And if he could 
make such an arrangement with Gordon, he could with the plaintiff, 
without being effected with the homestead right. Either acts upon 
the consideration money, the signature of the wife of a mortgagee to 
secure which is not necessary. This view of the statute gives the 
husband power over the consideration money, of which the statute 
never intended to deprive hun, and prevents a chicanery to which 
failing debtors frequentiy resort. The facts of this case place Carr 
within the third exception, the mortgage being to secure the purchase 
money. 
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It 189 therefore, the opinion of the court that the plaintiff is entitled 
to a decree for the sale of so much of the mortgaged premises as shaU 
be necessary to pay said money applied as aforesaid to said Gordon 
decree and interest thereon. 



HASSmOEB v$. MoCUTCHEON. 
TJdrd Judieial JHstrict CauHj Marek^ 1857. 

Sheriff Sale. 

A sale Toid m to third psrtief may be valid between the contracting parties. 
A Depatj Sheriff cannot be a purchaser at a Sheriff's sale, t. e., his principal, 
though he be a jodgment creditor or the assignee of a judgment creditor. 

Action in trespass. 

Bedman ^ Taunger, for plamtiff. 

Varris ^ Archer^ for defendant. 

Hbbter, J. — ^This is an action of trespass, broaght for the taking 
of cattle and horses. The defendant pleaded the general issue ; and 
also that the property was taken by McCutcheon, as Sheriff, and sdd 
to Bodley at the Sheriff's sale, in virtue of which, Bodley alleges he 
holds the property. 

The cause was tried before a jury. The facts proved, upon which 
the court instructed the jury, are briefly these : That on the 20th 
day of July, 1854, one Addis sold the property in controversy for a 
valuable consideration to the plaintiff; that tlie same was then running 
at large on the ranch of Addis, who drove them into a corral there 
situated, and delivered them to the plaintiff, who received them and 
turned them out of the corral, and placed them under the care of the 
same vaquero who had previously taken care of them for Addis. The 
property continued running at large on said rancho, and the adjoining 
rancho, until the execution was levied, which was on the 6tfa day of 
March, 1855, by said McCutcheon, who, in virtue of which, as Shojff, 
afterwards sold the property to said Bodley, who was then the deputy 
of the said Sheriff; that said execution issued upon a judgment aga&ist 
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said Addis, rendered in lihe year 1852 ; tiiat said Bodley on the 5th 
of March, 1855, purchased said judgment and caused the execution 
to issue for his benefit ; that tiie judgment was for eighty odd doDars ; 
and that tibe property scdd at the Sheriff's sale for the same amount 
and costs, bemg much below its real value. 

The court instructed tibe jury in addition to other instructions : 

1st. That although the sale, if any waa made, by Addis to the 
plaintiff, might be said as to creditors it was valid between the parties 
thereto. 

2d. That if Bodley waa a creditor of Addis at ihe time he sold to 
ike plaintiff— if he made such sale — and if such sale was made to 
hinder, delay, or defraud Bodley of his debt, it waa void as to his 
debt ; but if ihe Sheriff sdd the property by an execution for Bodley's 
benefit, and he became the pmrchaser, being at the same time the 
deputy of said Sheriff, such sale is void, the title thereby not divested, 
but still continuing in the {daintiff.-— Practice Act, section 228. 

Judgment for plaintiff was rendered. 



COLE w. PEARCE. 
!mrd JucUcial IH$tnct Courtj March, 1857. 

HOMSSTEAD. 

There moit be overt acts of dedicatioii to fitmily nse to constitnte a right of homeitead 

in piopertjT. 
A mortgage lien acquired on property before sndi overt adi of dedfeatbn will sunrivt 

a sabeeqnent right of homestead. 

TT. 3r. TToaw^, for plaintiff. 

Varris ^ Archer, for defendant. 

This is a suit to foreclose a mortgage made by Pearce — his wife 
rending with him in this county, but not joining him therein. The 
complainant alleged that she is a subsequent incumbrancer, and made 
her a party to the suit. The defendant's answer consists of a general 
denial and a claim of homestead to the premises. 
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ISlQ iboti in reference to the honiestead aore bm tibese: The 
mMgkgdima made m the 16th day of Aogost, 1855. Pearce owned 
the hiiod and reedded within a mile <^ it, bnt not on it. He commenced 
Wldiog-a dweQmg hoiise upon it in July, 1865, and comidieted it in 
September thereafter. Be moved into a port of the house sometime 
between ihe 16th and 20th of August, 1855, and has continued to 
reside there with his wife and children* 

Hbsteb, J. — ^UiK>n these fkcts, and on the authority of Reynolds V9. 
Pizley, April term, 1856, 1 hold that no dedication was made of the 
property to the use of a homestead prior to the date of the mortgage, 
and that as the property was not then impressed with the attribute of 
homestead, the mortgage was valid and the complainant entitled to a 
decree. 



MERCED MINING COMPANY vs. FREMONT. 
Thirteenth Jtidicial IHstrict Caurty March, 1857. 

Injunction. 

An order of injunction granted at chambers without notice to the adverse partj may 
be superseded, vacated or modified, bj the judge "vdio made the order, without first 
giving notice to the other partj. 

This was a suit in the nature of a bill quia timet. 

S. W. Inge and Cook ^ Fenner^ for plaintiff. 

12. A. Lockwoody IT. (7. WortJdngUm ^ R. H, Daly, for defenjtent. 

This suit was brought to restrain the defendi^t from occupying and 
working certain gold mines in Bear Valley, Mariposa county. The 
plaintiffs claim to own the mines in question, and deny the vahcE^qf 
the Fremont patent which embraces them. An iigunction waa iMiied 
without notice, and an appeal taken to the Supreme Courtr--^eub8e- 
quently an undertaking was approved in the sum of ten thousand 
doQars — ^upon the filing of which, the injunction was suspended or 
superseded during the pendency of the appeal. 

The injunction contained a clause to the ^eot that defendants 
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should not ^' occupy, or hinder, or molest the plaintiflr in his occupancy 
of the said mines. By authority of this clause in the injunction order, 
the plainti% attempted to take possession, which was resisted by 
defendants. Defendants also resumed their work after the superse- 
deas had been jEiled ; whereupon, the plaintiffs applied for an attach- 
ment against them for contempt. The order was refused and an 
application made to the Supreme Court for a writ of mandamus, which 
was granted upon the grounds ihat ^^ an appeal bond " did not operate 
as a supersedeas to an injunction. The attachment then went out, 
and the defendant, E. S. Beard, was brought up and examined. 

Burke, J. — ^The defendant, E. S. Beard, has been brought before 
me charged with being in contempt for violating the order of injunction 
heretofore issued in this cause. 

The injunction order was issued on an ex parte showing, at the city 
of Sacramento. Application was then made by the defendants to 
have the injunction ^^ vacated or modified." This motion was made at 
San Francisco, without notice to the plaintiff; and it appearing that 
an appeal had been taken from the order granting the injunction, and 
that an undertaking in the sum of ten thousand dollars, with good and 
suflficient sureties, had been filed, in addition to the three hundred 
dollar undertaking in the appeal ; and it appearing further that the 
interests of the defendants might suffer great detriment before they 
could obtain such relief as they might be entitied to in any other way, 
I authorized the defendants to regard the injunction as superseded 
until the matter was determined by the Supreme Court. 

I regard the ten thousand dollar undertaking as ample indemnity to 
the plaintiff for all damages which may accrue to him in consequence 
of the modification of the injunction pending the appeal. 

The main question is, can a judge modify or vacate an order of 
injunction made out of court on an ex parte motion without first caus- 
ing notice to be given to the adverse party ? 

Section 334 of our Practice Act settles the question as to all other 
orders, but it is denied that that section applies to injunction orders. 
The provision in the New York Code, section 324, is the same as 
section 334 of ours. It was held in New York, up to 1848, that the 
provision did not apply to injunctions, but since that time it has been 
held to apply to injunctions the same as to other orders^ Voorhies* 
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New York Code, p. 572, Bruce vs. Delaware and Hudson Canal 
Company, 8 How. Pr., R. 440. 

Unless the defendant disobeyed the order of injunction before the 
filing of the supersedeas bond, he has committed no contempt.—* 
The proof shows that they quit work on the day the injunction was 
served, as soon as the ^' steam went down," and did nothing more 
except to " clean up the mill," until the supersedeas was filed. 

Although enjoined fix)m vxyrMng the mines, pending the suit, yet, 
being in quiet possession of them, they had a right to defend the 
possession against the unlawful entry of plaintifi' or any body else. 
And their having done so is no contempt. The words in the injunction 
forbidding the defendants to ^^ occupy" the premises, can only be 
construed to mean that they shall not occupy for the purpose of work- 
ing them. To place any other construction upon those words makes 
them worse than nugatory. 

There would be no use for actions of ejectment, of trial by jury, 
and of writs of restitution, if one man, by simply procuring a writ of 
injunction upon an ex parte showing, can oust another fi*om his pos- 
session and enter upon it himself. If it were so, limantour might 
enjoin and oust the people of San Francisco, and take possession of 
the city ; and Fremont might enjoin the settlers on his " claim " fix)m 
" occupying " the same ; and the mere fiat of a judge would cause an 
immediate hegira of the whole population. 

The defendant is discharged. 



HOUSTON V9. MARSH. 

Sixth Judicial District Court, Aprily 1857. 

Change op Venue. 

The conrt wiU change the place of trial in a transitorj action, and remove it to the 
county where the principal transactions occarrcd. Goodricfi vs. Vandcrbilt, 7 How 
F. R., 467 — sustained. 

, for plaintiff. 

, for defendant. 
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Motion to cliange^ the venue to Nevada connly. 

MuNSON, J.— It appearing from the affidavits that tbe defendant, at 
the time of making the contract saed on, was one of the Supervisors 
of Nevada county, and, as sucth, employed }daintiff to do certain work 
upon tibe Court House and jail of that eoonty. After the work was 
ocnai^eted defendant presented his account to iiie Board of Supervisors 
for aQowance, but it: was rejected for the reason that defendant had 
Qibt been auih<»iz0d to c^tra^ phuntifF then sued the 

coimly of Nevada, but was defeated because he could not show that 
dffftmdikat was antiiorized by Die couniy to make the contract. He 
now sues defendant individually. Defendant asks for a change of 
venue on Hie^ following grounds : 

1st. That tibe conveiuence of wilnesses and ends of justice will be 
prQnK)ted by it. 

S$. That tiie contract was made by defimdant as a public officer, 
aiidy lander section nineteeii of the act regulating proceedings in civil 
OiMWl|tfae action is local and must be tried in Nevada county. 

Admitting tins to be a trandtory action, yet it is admitted by both 
plaintiff and defendant that tiie contract upon which the action is 
fimnded, and ail the traiuactions relating to it, occurred in Nevada 
county. It is m>w a weQ established rule, tiiat the place of trial of a 
transitory action should be m the county where the jnincipal transac- 
ti(ms between tiie parties oecun*ed, unless the preponderance of witnesses 
is so great as to warraot the court in retaining the place of trial in 
another couniy^ <^ usSesa it is demanded by some other good cause 
satisfiustorily ^wn to eiic^. Goodrich v$. Yanderbilt, 7 How P. R., 
p. 467. Applymg this rule to tiiis case, the court is compelled to 
sustain this motion, for the preponderance of witnesses is in favor of 
the defendant ; consequently, the convenience of a majority of the 
witnesses will be consulted by the change, which, with the fact that 
tiie cause of action ori^nated in Nevada, and no satisfactory reason 
agabst the change having been shown to exist, seems to render the 
granting of the motion imperative. Ch)odrich V9. Yanderbilt, 7 How 
P. &.| p. 467. The motion is sustained and a change of the place of 
trial to Nevada couniy ordered. 
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STEVENS w. JANES. 
Mevmia JudiiM IH9tnet OmrtyAfrilj t8&J. 

EjBCtMERT— PmOS PofiSBSdIOK, 



WImtd ponefluoB of gOTemmenl lands in good fiddi is dbbdwn, the law presimiM it to 
bo bj oonsent of tlio goronimflDt and will piotect this possessor sgaiast those who 
caanot show tide derived fifom ^lo govenimeiit oontiadistnigiiishedfioiii ptesmnptioii 
of title growing out of possession. 

Where the title in A is merely sndi a possession, by Tirtae of the license of the 
goremment, A eaa abandon his title for a oonsidemtion Yeibally and without a deed 
Ip B, and B thereby beooines the first possessor nndsr the same license of goremment 
and sobrogatad to all the rigfats of A as if he had eontlnaed possessor withont 
abandoning. 

Wheie plaintiff reHes npon possession alone as a tilie, the delaidaat may show that the 
pifAitHT hat abaiido n ffd itt 

This case was tried by the court without the intervention of a jniy, 
and the court, sabstan&dly finds the following fiM^ts: 

In Jane, 1852, Jane Shnrr was in possessioQ of a town lotin the 
cAj of PlacerviBe, and at that time conveyed the same by qnit-claim 
deed to plakiiaC 

flaintiff recorded his deed and went into possession of the lot. He 
remained in possession nntil the fall of 1852, when he sold to Alex. 
Honter by yefbal omtract only and placed him in possession. Hnnter 
|iiaoed improyements on the lot worth some $6,000, which were partially 
destroyed by fire in 1856. He afterwards conveyed to defendant, 
Janes, in trust for Wells, Fargo k Co., who repun&d the buildings 
and went mto possesion. 

Plaint^ had notice that Hunter was patting the improvements on 
the lot^ and from tiie time of his verbal sale to Hunter until Hunter 
sold to Jan^, he never made any demand of the possesoon or claimed 
lo be tiie owner, and that during that period Hunter was in possesoon 
daiming it as his own, and regularly had ii assessed in his name and 
paid the taxes thereon. Whetiier plaintiff knew of tiie repairs made 
by Wells, Fargo & Co. does not appear. Hunter, by the terms of 
the veibal sale, was to pay f600 for said lot, and interest understood 
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to be two or three per cent, per month — only $300 waa paid by Hunter, 
and that was in July, 1858. 

BMMouy Bea^y, Botts and Sackett, for Plaintiff. 
Sanderson ^ SieweSy for defendant. 

Howell, J. — ^The firsf question that I propose examining in this 
case is, whether the plaintiff has shown that he ever had any higher 
or better title than that which is presumed from the possession of public 
lands, or, to state the question differentiy, am I to treat the lot in 
controversy as public land in the possession of a private individual by 
the permission of the government ? 

The lot is located in the city of Placerville, in El Dorado county. 
In Conger et al vs. Weaver et al> October term, 1856, it is said that, 
" every judge is bound to know the history of the country where he 
presides. This we have held before, and it is also an admitted doctrine 
of the common law. We must, therefore, know that this State has a 
large territory ; that upon its acquisition by the United States, from 
the sparsenesa of its population, but a small comparative proportion of 
its land had been granted to private individuals ; that the great bulk 
of it was land belonging to the government, and that but littie as yet 
has been acquired by individuals by purchase ; that our citizens have 
gone upon the public lands continuously from a period anterior to the 
organization of the State government to the present time." 

It is made the duty of courts to go to this extent in their judicial 
knowledge of the countries in which tiiey preside ; then it is a matter 
of open public notoriety, and a universally admitted fact that the 
district of country embracing the lot in controversy is piiblic domain, 
and that the only titie of those who have made settlements in this 
portion of the State, is that which grows out of the occupation of 
public lands, with the consent or approbation of the government. 

Admitting, however, that tiiis is a greater stretch of judicial infor- 
mation than sound reason and the rules of law will permit, the first 
section of the act for the ^^ protection of settlers," kc, statutes of 
'55, p. 54, declares that, << All lands in this State shall be deemed 
and regarded as public lands until the legal title is shown to have 
passed from the government to private parties." I am aware that 
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certain provisions of this act have recently received a judicial con- 
Btniction at the hands of the Supreme Court, (Billings vs. Hall, Jan* 
T., 1857,) and been pronounced unconstitutional ; but this is not one 
of ihem, nor do I suppose it to be liable to such an objection. It 
merely raises a presumption against a party which he is at liberty to 
overcome by proof. If he prove that he or his grantors were the first 
possessors in good fisdtii, it i» sufficient to maintain ejectment against 
a mere intruder, or one who cannot show a better right. Where 
possession of this character is shown, the law presumes the possessor 
to be in by consent of the government and will protect him against all 
others who cannot show tiile derived from the government, as contra- 
distinguished from premmptim of title growing out of possession. 

He is regarded as having a license from the government to occupy 
its lands, and good faith and sound policy require that he should be 
protected. 

Now, if I am to take judicial notice that this lot at the time of its 
settiement was a part of the public domain, or if under the above 
statute I am so to treat it, as no titie has been derived from the 
gove^^nment, and no grant exhibited, the plaintiff has shown such titie 
only as is presumed from the occupation of public lands. He proved 
that Jane A. Shurr was in possession in 1852, and that on the 17th of 
that month she quit-claimed to him and surrendered her possession. 
He has shown in her a bare possession unaccompanied by claim or color 
of titie, and that she transmitted to him only such title as she possessed. 
These facts, according to Conger et al vs. Weaver et al, are sufficient to 
show a license from the government to occupy her lands, and that the 
occupant will not be treated as a trespasser, and for the reasons so 
well stated in that case, that, ^^ the government has not only looked on 
quiescentiy while the appropriations were being made, but has studi- 
ously encouraged them in some instances and recognized them in all." 
The right or license is not acquired by any deed or hcense technically 
speaking, but merely by entry upon unappropriated public domain, and 
uiung or applying it to the private purposes of the occupant. The 
possession of the party takes the place of his titie deeds and is the 
evidence of his ownership or license. 

Now, as these rights are acquired by appropriation and occupation 
merely, it follows conclusively that they may be lost or surrendered 
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by ceafflBg to appropriate and occapj» No one will oontrovert the 
proportion that if A, to-day, enters upon a piece of unappropriated 
puUic land, and improves it to any extent, he may next year, or at 
any time he chooses, surrender it back to the government by ceasing 
to occupy it, with the intention of discontinuing his appropriation or 
ownership, or, in short, by abandoning it. It then becomes public 
property again with ail the improvements that have been put there, 
and under this general license from tibe government any one may 
again appropriate it with the improvements in the same maimer. If 
tfaeae things can be done, and that they can I think no one will doubt, 
what is to prevent A or any subsequent occupant of tiie premises from 
surrendering to B, f(^ a consideration, and that too verbally and 
without a deed ? Why may he not say to B, I will abandon my 
possession and nght of possession if you wiU pay me for so doing, 
under such circumstances as to allow you to become the first occupant 
after I leave ? It is true, under such an arrangement, B's title might 
not date further back than A's surrender to him. The distinction 
between sudi a traDsaction and a technical conveyance, such as is em- 
braced and referred to by our statute of frauds, is this : thatinadeed 
of bargain and sale the deed itself operates as a transfer of the title 
and of the possession. The grantor in the deed does not <A<mdcm his 
titie or possession, but continues to assert titie up to the moment of 
the complete execution and delivery of the deed, at which time it 
passes to the grantee, thereby connectang a new party with it, who 
traces it back through his deeds to the fountain head. But where there 
is a mere surrender or abandonment of possession (which is the occu- 
pant's deed, or rather substitute for a deed) there is no titie transmitted 
or passed, but one hst merely by act of the occupant, and an original 
one gamed by the party to whom he surrendered. 

Now let us see whether this case comes under the rule I have laid 
down. 

Plaintiff was in possession and made a verbal sale to Hunter for 
$600, and delivered him the possession. Hunter afterwards paid $300 
of ^e purchase money, and then deeded to the defendant Janes as 
trustee for Wells, Fargo & Co. There was a dispute as to whether 
the $300 was paid, and I think it is immaterial so far as this case is 
concerned whether it was or not. There were no conditions in the 
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sale, — ^nothing from which it could be inferred that Steyens was to 
tain tiie title until the money was paid. Had the agreement been 
reduced to writing in the form of a deed, it would have operated as an 
imconditional conveyance for $600, to be paid thereafter by Hunter*^ 
The title would have passed whether Hunter had ever paid the mamj 
or not, and the most the plamtiff could have done would have been to 
assert a vendor's lien for the purchase money. I refer to these things 
not for the purpose of maldng them the predicate of an argument in 
support of a parol agreement for the sale of lands, for I am well aware 
that the Supreme Court has held in Abell vs. Calderwood, that such 
an agreement is void under our statute of frauds ; but for the purpose 
simply of arriving at the intention of ike parties, and showing tibat it 
was plaintiff's object to surrender his possessbn to Hunter in conEoder* 
ation of the promise of the latter to pay him $600. This view of the 
case is frirther strengtiiened by the fact, that from the time he sold to 
Hunter until the latter sold to Wells, Fargo k Co., he stood by and 
allowed Hunter to assert his title to the lot — ^pay taxes on it, have it 
assessed in his own name, and place improvements on it to the value 
of $600 or $700, without ever claiming it as his own, or pretending to 
question the validity of the transfer. 

Under these circumstances, the plaintiff should be deemed to have 
surrendered or abandoned his interest in the lot, which was one of poch 
session alone, for the conaderation agreed to be paid, and that Hunter 
became the first possessor thereafter. Under this view of the trans- 
action, it is not obnoxious to the statute of frauds, and does not trench 
upon the decision of the Supreme Court in Abell vs. Calderwood. 

But it is said that inasmuch as the deed fit>m Jane A. Shurr to tiie 
plaintiff was on record, at the time of defendants' purchase irom Hun- 
ter, they took with notice of plaintiff's titie, and will not be protected. 
If I am correct in the principles I have enunciated, the error of the 
argument is in supposing that Hunter was a purchaser in the techni- 
cal sense of the term, or that plaintiff had any titie to be protected at 
the time of defendant's purchase. 

In the Western and Middle States, where the doctrine that prior 
possession is sufficient to maintain ejectment has pretty generally pre- 
vailed, and where the condition of land titles in the early settlement 

of those States was very similar to what it is here, it has frequentiy 

4 
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been held that if the plaintiflF relies upon possession alone, the defend- 
ant may show that it has been abandoned. And the same doctrine 
has been substantially held by the Supreme Court of this State, in 
Bequette vs. Caulfield, 4 Cal. R., 278. In this case it appears that 
Caulfield was in possession of a lot in Sacramento City ; Pearis com- 
menced an action for forcible entry and detainer against him before a 
Justice of the Peace. Caulfield told him that he wanted to have noth- 
ing to do with the lot, and that Pearis might take possession. The 
latter did so, and then sold to Beime, and he gave plaintiff a bond for 
a deed, and put him in possession. Caulfield afterwards got posses- 
sion, and the plaintiff brought ejectment, and the Court, after stating 
that prior possession will maintain ejectment, say : " Where a party 
can show nothing but a prior possession, that reliance may fail if it can 
be shown that he voluntarily abandoned it, without the purpose of re- 
turning." 

These views render it unnecessary for me to notice the other ques- 
tions in the case that have been argued at such great length in the 
briefs of the attorneys. 

For the foregoing reasons my conclusions of law are that plaintiff 
should take nothing by his suit, and that defendants should have judg- 
ment for their costs, and the Clerk will enter judgment accordingly. 



THE PEOPLE EX. REL., ATTORNEY GENERAL vs. WRAY. 

Third Judicial District Courtj Aprily 1857. 

Highways. 

A direction to open a highway, though given by the Board of Snpervisors, deflectiDg 

from the established line, could hot change the highway. 
A highway mnst be designated in width, and be clearly defined. 

Bill to enjoin defendant from obstructing an alleged highway. 

McKeCj for plaintiflf. 

McCabe, for defendant. 

Hester, J. — ^The complaint m this case alleges that the defendant 
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obstructed a highway between the bridges of San Leandro and San 
Lorenzo creeks, and threatens further obstruction of the same, and 
prays for a perpetual injunction. The defendant denies the material 
allegations of the complaint. 

The evidence establishes that in the year 1856, proceedings were 
had in due form at a session of the Board of Supervisors for the pup- 
pose of estabhshing a public highway, on a straight Une between said 
bridges ; that viewers were appointed who reported favorably ; that 
the Board made an order establishing a highway between said bridges, 
on a straight line, and made a further order directing it to be opened, 
not on that Ime the whole distance, but including a few rods, a part of 
the distance, west of it ; it was accordingly opened and traveled upon ; 
the deflection of the line of the highway was upon the land claimed 
by defendant : that portion of it on the land of the defendant was ob- 
structed by him, apd threats made of further obstruction. 

No width was given to the highway by the order establishing it. 

Upon these facts the cause was submitted to the Court. 

The Court decided that the order establishing the highway was in- 
tended to create a public easement. That a direction to open the 
same, though given by the Board, deflecting from the established line 
of the highway, could not cbsage it ; neither could the supervisor 
thereof deviate from the established line. (Whipps vs. the State, 7 
Black., 512.) 

The Court also decided that the order establishing the liighway was 
a nullity, as no width was given to it. Such public casements should 
be clearly defined — ^a mathematical line was not sufficient. The public 
and the adjoining land owners are interested in the character and 
extent of the easement. 

The Court dismissed the complaint. 



PURSLEY vs. PURSLET. 

Tenth Judicial District Court y May^ 1857. 

Divorce — Extreme Cruelty — Condonation. 

It is tgtnme crudtif for a husband to call his wife a harlot in the presence of others. 
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Extteraa craelty ii not oe mit Sj MHtah isd batter;, but eqnanj fp^ea to iliiftw> 

tioa of duncter. 
Condoned act* of crneltj ma; be raviTed b; fsbeeqacnt b»d eondact, eren if tbe latter 

woold not of it«etf Joatif; a •qwiation. 

This wag a case in wlucli pluntaff asked fbr a dirorce Erom defimd- 
ant, on the alleged grooitd <^ extreme craelty. 

Stephen J. Field, for plaintiff. 

T. B. Beardon, tor defendant. 

Baebodb, J. — The [dunliff, in her HQ, reKee upon &« diu^ of 
extreme emel^, and niiges this as a chief cause for diToree. This 
Court has, herebrfbre, in sereral caaea, held that a huaband calling hk 
vife a hariot in the presenoe of othen, was an act of exti«me erueltf, 
when there was no ]s«of of the cha^, and her general chancier and 
good oondnct did not aBow Booh a preaumptioB. Much I flunk d»- 
pends <Mi flie intelleotaal, mmd and boobI condition of the partica. 
With petwns who have recored w> oj^ii or leli^ous training, w1m> 
haf* not kept pace with the pvaent atwte of ciT&atiaa, aa it existak 
our «ouutr/ at this day, and whose pasBions are unconbtdled, ffoBatr 
mdeoMrt language often paases ae mere badinage. £ut it is swd that 
aha " decmeia <rf life belong equally to all classes ;" this I grant, and 
in nrae ai« they more carrfully obBcrrsd and cultivated than wifli a 
iMtfffi nu^oiity of the American people. Yet it is not true that aU 
daseea practice tiie decencies of life, for if such were the case then 
would be fewer applicationa for divorce. Chancellor Walworth defines 
I^ entOly to cmaist in that kind of conduct i^ch endangers (^ 
life or he^th of the complwnant, and renders cohabitation unsafe. 
Our di oonuncm law authors inusted that iheie most bo peisaial 
anault and battery, and even this was pcrmiasible provided the stick 
used was not larger than the thumb or &r»&]ger. But the |B«Mot 
condition of refined society wiB not adtrnt ol this severity of CoM^ao- ' 
tion. To a lady of delicacy of feeling, pnri^ of thought and re&wd 
aeunbilities, I can ctmceivo of no greater craelty than by fidsely 
char^g her vrith prostatating her peiwn. She would readily fbrpre 
a Mow, when her pride rf virtue could never permit her to overlook or 
f<»hew the aspeiaiat and deflmutaon of character. 
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The eomiflel for the defendant cantonds that iHere haa ^een a oqdt 
d(»ation <m the part of the wife. The offense complaliied of occurred 
in tiie years 1854 and 1855, and the evidence estab&hes the fact, 
that since then and up to March of the present year, when they parted, 
Acre had been a reconciliatbn and 0Qhabitati(«i betwe^i the parties. 
In the btter part of 1856 she followed him to San Francisco, where 
he was engaged m bumness, and on hear jretnrn to MaiysnUe she 
declared that he had treated her better than he luid eyer done sbce 
their marriage. This was the statement <^ one of her witnesses. But 
it is said that cond<med acjts of craelty may be revived by SBbsequent 
bad conduct, and that the pardon 0f the wife imjdies a condition that 
tlie husband will afterwards treat her wi& conjugal kindness. Iliis is 
true even if the subsequent conduct of the husband would not of itself 
justify a separation ; still the after acts to revive the first cacuie cf 
complaint diould be of no trivial or di^t cmisequence, but sudi as 
would reasonably justify tlie apprehenaon of a renewal of bad treatment. 

The immediate cause of separatism was the result of a mi»mder- 
standing between defendant and Albert about a sum of money which 
Ihe latt(^r owed lum for board ; the boy, acc(»rdmg to his own testim<my, 
ddiave^ rudely to his step-fiither, and was wan^g in refi^)ect and good 
WttBi^ towarAi an old man, which was caleubted to vex and annoy 
him. JiS^ years <^ age, was permitted to dobu8i» 

iMSB '<i9i &^^ he occasionally worked for hia step-faHier, 

ir^lMMiil^ dollars per month wages — ^there was no legal 

tfiKjgaJBiflift of defendant to support him, and he had a right 

ll(^lf!^w to leave his house if his conduct was offensive, or other- 

wii0 If be chose. 

TSk» eiify evidence in the case tiiat jMfOves the defendant to have 
osed improper language to his wife, is that of Albert, and his manner 
flf test^fing showed that he greatly disliked defendant, and I think 
was Xkot disposed to do him justice. The separation took place on the 
l9lh cf March, and on the 21st plaintiff filed her bill, when she was 
searcely prepared to act conedderately in taking so important a step ; 
certimily the trifling difficulty of her husband with Albert should not 
have justified the proceeding — ^it ought to have been regarded as one 
of those episodes of family afiairs, which should not have permanently 
disturbed the smooth current of wedded love, and blight forever the 
gentle infiuence of domestic happiness. 
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Considering all the facts, I am satisfied that the plaintiff is not en- 
titled to the relief demanded. It is therefore ordered that the bill be 
dismissed, and that the defendant pay the costs of tliis suit. 



CRAMER vs. MAGUIRE. 

Fourth Judicial District Court, Ajrril, 1857. 
Judgment after Five Years. 

Where a judgment has been obtained five years previous, if the plaintiff moves the 
Court for an execution and makes the necessary affidavit which the defendant demes» 
tlic Court will a'fer the matter to take proof and report upon the same. 

Plaintiff obtained judgment against defendant in April, 1852, for 
$2,045, and applied for an execution to issue on same. The affidavit 
on file alleges that the judgment has never been satisfied, but by mis- 
take or otherwise, the same appears by the entry on the record to 
have been satisfied under an execution issued out of the Justice's 
Court of the Second Township of this city, in the suit of H. B. Den- 
man against John Cramer, which was issued against Cramer as defend- 
ant. That said judgment was levied upon and sold in November, 
1854, and the purchaser thereof acknowledged payment of said judg- 
ment, though not in form or manner required by law, and the same 
was marked satisfied upon the record on the 8th June, 1855. It is 
further alleged that the entry of satisfaction was made by the Clerk, 
either under the impression the said execution was issued against Silas 
Cramer, the plaintiff herem, or else under a representation that said 
John Cramer was the owner of the judgment, which representation, if 
made, was contrary to the fact and to the record. 

The defendant pleads the statute of Limitation, and that the judg- 
ment belonged to one John Cramer, and is not the property of plaintiff. 

Robert Rankin^ for plaintiff. 

J, B. Hart, for defendant. 

Hager, J. — By the Practice Act, § 209, a party in whose favor 
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judgment is given may, at any time within five years after the entry 
thereof, issue a writ of execution for its enforcement, and after the 
lapse of that time (same Act, § 214) it can only issue by leave of the 
Court on motion ; but such leave shall not be given unless it be estab- 
lished, by the oath of the party or other proof, that the judgment or 
some part thereof remains unsatisfied and due. 

In this case the five years having expired, and it being alleged that 
the judgment is satisfied, which plaintiff denies, an order may be 
entered referring the matter to James Van Ness, Esq., to take proofs 
and report the same, with his opinion, whether or not the judgment or 
any part thereof remains unsatisfied and due, and the amount thereof. 



CHIPMAN V8. BOWMAN. 

Fourth Judicial District Court, Apil, 1857. 
Superior Court — Irregular Process. 

Process issued out of the Superior Court of the City of San Francisco, and served upon 
a defendant residiiij^: out of said City, is a nullity for want of jurisdiction. 

An appearance hy a defendant after judgment, who moves to open the default and be 
allowed to come in and defend, is not such an appearance as amounts to a bar of 
this want of jurisdiction. 

This was a suit to ohtain a decree of this Court, to set aside and 
declare void a certain judgment for $5,417, entered by default in the 
Superior Court, against plaintifiF herein, on the 3d of July, 1854, and 
now held by defendant Bowman. The case was tried without a jury. 

W. W. Chipman, for plaintiff. 

S. M. Bowman and (?. jET. Gray, for defendant. 

The other facts in the case are contained in the opinion : 
Hager, J. — Hj the pleadings and evidence, the plaintiff was served 
with a summons and complaint in the county of Alameda, by the Sheriff 
of that county ; upon failure to answer, judgment by default was en- 
tered against him in the Superior Court of tliis city, from whence the 
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process had issaed. Hie qmostioiQ ImrQ {nreaenled it, wheiiier tfaore 
was a want of, or merely aa inregolanly in obtaioiq^^ joriafficiiim Of«r 
the peraoa of the defendant, (plaintiff in Qob tction,) k tiie aetifin of 
ike Superior Ooart. Under the decifiiODa of the Siaqpirenie Court in 
regard to the juriadiction of the Snperior Court, aa in tba caae of 
Whitwell TB. Bartner et ala., I am eoii^>^M to hold that, at the time 
of the de&olt and jadgment, the latter Court had no jnria&Hion over 
the person of the defendant, and that the judgment la a nnllitjr. The 
Court could not legally send its process in the counly of Alameda, and 
the defendant in the action, if senred there, was not bound to obey it. 
If, however, he had appeared or answered before judgment, without 
objecting to the jurisdiction of the Court oyer his person, this might 
haye been equivalent to a voluntary appearance, or a waiver of the 
objection ; but his appearance subsequent to the entry of tiie judgment, 
in his efforts to have it opened, and being allowed to make defense, 
cannot be construed into a waiver of the objection, or as conferring any 
greater jurisdiction over the person of the defendant at the time of 
tiie judgment, than the Court had already acquired by the service and 
return of its process. Judgment for Oie plaintiff is ordered. 



WOOD V8. HAMBLY. 
JFaurih Judicial District Caurtj Afrit^ 1857* 

COBPOBATION0^-lNJinnmOK. 

■r 

OflcMS Of a Corpondoa haying been elected and hsfkia entered upon their official du- 
ties, mast be regarded as officers dt facto, nntil ousted in a proceeding to det e rmina 
their rights dejure. 

The complaint must be framed with a yiew of oM«uning die exact remiedy son^t, and 
the Court will not consider affidayits introduced in an action, which set forth facts ia 
yariance with the relief sought ia Ae complaint 

Motion to dissolve an injunction. 
Oook ^ Fenner^ for plaintiff. 
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Soge f WiUoUy and Wm. Duerjtor defendant. 

Haobr, J. — Bj &Le eyidence introduced upon ihe hearing of tins 
motion, it abundantly appears that the defendant Hamblj) and Jbis b8- 
aociates, were at the last annual meeting of the Mountain Lake Water 
Companj, elected truisteed^ of that Company, and that defendants Ham- 
blj and Sterritt were respectivelj elected Preadent and Secretaijp 
hereof. Whether or not this election was valid, or was legalty con- 
ducted, cannot be determined in this action. But its having takea 
idace, been declared, and the trustees and officers hawigbeen installed 
into office, and entered upon the performance of their duties^ thej 
Hmst be regarded as the de facto officers of the corporation, unffi ty a 
^leet jwoceeding to determine the officers, eio.j dejurcy it diaSbe held 
otherwise and th^ be ousted. 

Bj the injuncticm in this actkm the defendants are restrained from 
doing certain things, wluch, for all that appears, may be incumbent 
upon them to do as officers d the corporation. The allegations of the 
eomphint are/and the injunction order was made upon the suj^odticm, 
that the defendants were not Ihe de facto officers of the corporation^ 
but wxong^rs, jpretending to act as the officers, in violation of the 
lights of the stockholders, and in disregard of the authority of the 
regular officers of the corponrtion. By the prooft, a contrary state of 
fiicts appearing, the injunction was improperly obtained. Many of the 
affidavits of the phiintiff appear to have been introduced with a view 
of showing that the defendants have threatened, and are about to act 
prctjudiciaQy to, and in violation oi the rights of the stockholders, and 
far that veascm, it is argued, that the injunction should be sustained. 
A Ooort of equity may no doubt interpose to protect the ri^ts and 
intewsts of stockholders, and will grant its injunction to restrain th^ 
officers of a corporation from transcending their powers, or doing any 
act in violation of the in^^vidual rights of its members. But the com- 
plaint in this case is not framed with a view of obtuning such relief; 
it denies the facts of defendants being officers, or of their havmg any 
authority to act for the corporation. To obtain relief in this respect, 
plaintiffii may institute another acti<m against defendants, as officers, 
and upon a proper showing no doubt an iifjiiBction may be obtained. 
Ihisiiguiietioii IS dissolved. 
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HOFLEY V8. ELDER. 

Sixth Judicial District Court^ May^ 1857. 
Costs. — ^Travelinq Expenses. 

The necessary expenses incarred in traveling to and from a place to take a deposition, 

will be allowed as disbursements. 
DLsburscmcnts in oar practice has a more extensive meaning than under the Common 

Law system. • 

Motion to retax a bill of costs. 
TT. S, Longy for plaintiff. 
for defendant. 

MoNSON, J. — ^The plaintiffs, in accordance with a notice from de- 
fendants, went to San Francisco to attend to the taking of the deposi- 
tion of certain witnesses for defendants. The plaintiflfe having obtained 
a judgment have charged as a disbursement in their bill of costs, the 
traveling expenses incurred in going to San Francisco to take said de- 
positions. Defendants now move to strike out the charge, contending 
that it is not taxable. The statute gives to the party prevailing in an 
action in the District Court his costs and necessary disbursements. 
Was the money expended by plaintiff in going to San Francisco to 
attend to the examination of defendants' witnesses a necessary dis- 
bursement ? I do not see how it can be considered other than as such. 
The defendants required the plaintiflS to go there. It was necessary 
that they should attend the examination in order to protect their own 
interests. The disbursement for traveling expenses was unavoidable. 
It is not contended that the charge is exorbitant, and inasmuch as 
plaintiffs have prevailed in the action, the defendants ought to be 
charged with the same. The word " disbursements " as used in the 
act regulating proceedings in civil cases, has a more exclusive mean- 
ing under the present than under the Common Law system of practice. 
Rich V9. Colvert, 13 How. Pr. Rep. p. 13. 

Motion overruled with costs. 
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FOGARTY vs. FINLAY. 

Twelfth Judicial District Court^ May^ 1857. 

Acknowledgements. 

It seems that a Notary Public is not responsible for a defective acknowledgement where 
the party or his attorney^ prepared the acknowledgement and merely directed the No- 
tary to sign it. 

A County Recorder is required to see that acknowledgements are properly executed 
before he puts them on record, and should refuse to receive for record an improper 
and defective acknowledgement. 

A party will not be allowed to recover damages against a Notary Public for an im- 
proper or defective acknowledgement, when he has exhibited on his part an igno- 
rance of the requirements of the law, and a want of diligence in being properly 
informed thereupon. 



The plaintifF had a mortgage, dated 12th May, 1854, for 
made by one C. A. Dupuy, and acknowledged before defendant Fin- 
lay. The mortgage was recorded on the 23d May, 1854. 

On the 21st April, 1854, the same property had been mortgaged by 
Dupuy to Lewis Wolf, for §1800, which mortgage was recorded on 
the same day the mortgage was made. 

On the 3d November, 1854, a satisfaction of the mortgage to plain- 
tifF, purporting to be executed by him and acknowledged before G. J. 
Hubert Sanders was placed on record. 

On the 7th April, 1855, a satisfaction of the mortgage to Wolf was 
made and recorded, and a new mortgage to take its place for $2500, 
being $700 in addition to the old mortgage, was made and recorded. 

In the spring of 1855, G. J. Hubert Saunders left this city to 
escape trial for forgery. 

In July, 1855, Fogarty commenced a suit for the foreclosure of his 
mortgage, in the Superior Court. On the trial of that cause, two 
issues were determined — ^fii-st that the mortgage to Fogarty was genu- 
ine ; and second, that the satisfaction filed of that mortgage placed on 
record was a. forgery; foreclosure of the mortgage was consequently 
ordered. 

In October following. Wolf commenced suit in the Twelfth District 
Court, for foreclosure of his mortgage, making Fogarty a party, and 
alleging that Fogarty's mortgage was second to his. 
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On tlie trial of Uiis ease, Fogarfy's mortgage beiog ofiered in eTi- 
demoe, as a psoperij acknowledged and Tecorded instrument, giving 
notice of its contento, it was objected to on the ground that the Nota- 
rial ceirtificate was defective, it not stating that Dapuj was known or 
proyed to the Notary to be the person who executed tiie instmiadnfti 
and consequently was not entitied to be recorded. 

The Court sustained the objectixm, and rejected the mortgage, and 
Fogarty being unable to pro?e notice in &ct of the existence of his 
mortga^ to Wolf , judgment of foredosure in Wolf's favor lEbDowed* 
The Supreme Court on appeal sustained the opnion on the question of 
tiie insufficiency of the Notarial certificate, and the property was 
exhausted in satisfying Wolf 's mortgage. 

Fogarty then brought the suit against Unlay, the Notary who made 
ihe defective certificate, and the sureties on his official bond, claiming 
to receive fixnn them the amount of his mortgage, interest, and costs 
and counsel fees in the suits in the Superior and Twelfth District 
Courts before mentioned. 

The defendants put in issue the genuineness of the mortgage and 
release, which were determined by the jury in the saifte way as in the 
Superior Court. 

ffoge ^ WUsofij for plaintiff. 

Shqpard ^ Woodyardj and 0. V. Qrey, for defendant. 

Norton, J. — ^The ,&cts in tlus case being found by the jury, there 
remains but two questions which have been argued at law upon whidi 
I am called to decide, first, whether the plaintiff can recover against 
the Notary who is defendant ; and secondly, what are the proper damr 
i^es, if he should recover. 

On the trial it appeared that the defective certificate of acknowl- 
edgement was made on a printed form, ikscompanying the mortgage, 
and the filling in of that certificate, even including the words ^' Notary 
Public" at the foot, was in the hand-writing of G. J. Hubert Sanders, 
the certificate being apparentiy prepared, so that all that the Notary 
had to do was to sign his name and affix his seal after taking tiie 
acknowledgment. It was also in proof that the plaintiff had employed 
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Sanders as his attorney and agent in making this loan, and that 
Sanders had taken Dupuj to Unlay's office, where ihe acknowledg- 
ment was made. It also appeared that the prior mortgage to Wolf 
had precisely the same defect in the acknowledgment as this of 
Fogarty's. Under these circumstances I should hesitate somewhat 
in allowing the plaintiff to recover damages fitnn the Notary Sir 
making as it appeared just such an acknowledgment as was prepared 
and delivered by the plaintiff through his attorney and agent. I also 
have some doubt ifhether, under the circumstances of the prior mort- 
gage to Wolf, die plaintiff by his mortgage had anything pledged 
beyond the equity of redemption ; and I hardly think, presuming the 
pliuntiff have any ri^t to Buch damages as he claimed, whether he 
would be entitled to anything more than the difference between the 
value of the prc^riy and tiie amount rendered necessary to satisfy 
the first mortgage ; but inasmuch as the decision will be taken to a 
hi^er Court for review, I shall not base my opinion upon this ground 
alone but will pass to another and more important pomt. 

It has been argued strenuously by the plaintiff that die Notary held 
himself out as competent, and contracted to ^ve such a certificate as 
wodd entitle the instrument to be placed upon record, and that conse- 
quently, if he fuled he was Sable for all loss. I think the liability 
does not extend so fiur. Jtideed, looking at this case throughout, I think 
the County Recorder is move direetly the cause of the loss of the 
plaintiff than the Notaij^ A certificate mi^t be required and be 
used for other purposes 4han that of recorcUng ; that was only one ai 
the objects of acknowledging deeds. It might be simply to prove a 
signature when &Tec<»d'of it would not imply any notice or be of ai»^ 
posrible avail. The Notary only contracted to ^ve a certificate, not 
to put it on record. But it is the County Recorder's duty only to 
place on record such deeds as were |HroperIy acknowledged. Had he, 
when the plaintiff took the deed to him for record, pointed out the 
defective certificate, the plaintiff's attention would have been directed 
to it then, suppoang him previously to have been ignorant, or not to 
have noticed the peculiarity of the acknowledgment. The case 
seemed to him to resemble very much the one which had been cited 
in the argument, where a Postmaster was sued for loss alleged to have 
been sustamed by delay in the delivery of a letter. The plaintiff in 
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that suit, had he known (as he was presumed to know,) the law and 
his rights, and that he could have fixed the liability of a prior endorser, 
by sending a special messenger the same day he received the letter, 
and not waiting until the next day's mail, he would not have sustained 
any loss. The Postmaster therefore, was held not to be responsible 
for loss sustained in consequence of the plaintiff" not sending notice by 
special messenger after the departure of the mail, although he had 
detained the letter to plaintiff" giving him notice of nonpayment of the 
note, so that he could not send notice by mail as the law required. 
So in this case, had the plaintiff not slept on his rights, or had he been 
been awakened to them by the Recorder, pointing out the defect in 
the certificate, he could have had the defect supplied or remedied by 
a new acknowledgment ; and it was nearly a year after the making of 
his mortgage before the one which was foreclosed and took precedence 
of his was made and recorded. I must therefore hold that plaintiff" is 
not entitled to recover more in any case than the cost of the certificate ; 
and as proof was not made by the plaintiff" of the value, and it appeared 
that no new certificate was made, and the plaintiff" did not desire a 
judgment if that was all he could get, as it would not carry costs, I 
must give judgment for tlie defendant. 



KELLER v8. KELLER. 

Sixth Judicial District Court, May, 1857. 

Divorce — Amendment. 

The Court is only authorized to allow an amendment to a complaint by adding another 
count " upon affidavit showing good cause therefor." Upon a want of such affidavit 
the Court will refuse to allow an amendment. 

Quere. — Can a party sueing for a divorce unite in a complaint, charges of adultery and 
cruel treatment 1 

A motion to amend a complaint in divorce by adding a count charg- 
ing adultery, without filing the necessary affidavit. 

Smith ^ Hardy, for plaintiff". 

Defendant not in court. 
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MoNSON, J. — ^This is a suit for divorce. The complaint was filed on 
the 6th day of September, 1856. The defendant has filed no answer. 
The case was set for trial during the last term of the court, but con- 
tinued on application of plaintiflF. She now seeks to amend her com- 
plaint by adding another count, charging defendant with adultery. 
The Court is only authorized to allow an amendment to a complaint by 
adding another count " upon affidavit showing good cause therefor." 
This motion is not founded upon affidavit. Plaintiff admits that the 
alleged act of adultery was committed before the institution of this 
suit : if she was cognizant of it at the time she filed her complaint, 
she then had an opportunity to charge defendant with it, and having 
failed to do so, she ought not to be permitted to amend her complaint 
now, unless some good excuse is shown for her negligence : if she was 
not aw^are of the alleged act of adultery when she instituted this suit,' 
she should so state on an affidavit. Can a party unite in a complaint, 
charges of adultery and cruel treatment ? 

Motion denied. 



ALLEN v8. ROWLAND. 
Sixth Judicial District Courts 1857. 

Sett-off. 

A joint indebtedness cannot be sett-off as a defense to a separate indebtedness, nor a 
separate debt against a joint one. 

Demurrer to. an answer pleading a setK)ff. 

McKunCy Johnson ^ Ackeny^ for plaintiff. 

W. P. Q-eorge^ for defendant. 

MoNSON, J. — This action is brought to recover the sum of five 
himdred dollars, alleged to be due from defendant to plaintiff. In his 
answer defendant denies being indebted, and then sets up as a counter 
claim two promissory notes, drawn and executed by plaintiff and 
another party ; to this portion of the answer plaintiff demurs, contend- 
ing that a joint indebtedness cannot be set up as a defense to a sepa- 
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rate <»e« The law of sei-off, as it origiDallj existed, has been oiateriaUy 
changed by our Phictice Act, but yet it does not autfaoriie a jomt 
debt to be set up as a defense to a separate one, nor a separate debt 
against a joint one : the debts must be due to and frcMn tiie same 
persons. It is true, under our system of practice, a party may setup 
an equitable defense to an action at law, but as a general rule, ttie law 
of set-off is the same in equity as in law : joint debts cannot be 
setoff in equity any nM»<e than at law, against separate debts, unleMi 
there be equitably circumstances. (2 Stoiy Equity Jur., sec. 1487 ; 
8 Mason ftdp., p. 188 ; 2 Summer Rep., p. 400.) No such equita* 
ble circumstances are shown to exbt here, consequ6n% I render 
judgment for the plaintiff on the demurrer. 



HARTLET vs. WATERHOFSE.— SAME v$. SAME.— WILSON 

i;«. HARTLET. 

JEleventh Judunal DUtrict Caurty Augmt^ 1854. 

MoBTGAGS NoTBS-— Priority of Patmsnt. 



If a mortgage is giren to lecqre leTeral notes, thej are to be paid pro rate from tbe 
aTaiU of tlie property. An aseigmikeBt of the notes will not eneare tile fbQpajBieat 
of diem as thej matore, leaTiag the last to meet the defidencj. 

Action brou^t to setfle adverse claims to the proceeds of propertj 
field under a mortgage hj virtue of possesskm of difftteut iiotes corered 
% the same mortgage. The fiuMs are reported in the opiaioiu 

y fw phuntiSl 

— — — — , for defendant. 



HowELLy J.— On the 10th day of August, 1858^0. G. Wateihoase 
being mdebtedto John Williams, to Ihe use of Margaret Oish, in flie 
sum of four thousand dollars, and to Jacob Oish, in tiie sum of two 
thousand dollars, executed to Williams, to the use aforesud, two notes, 
(me for two thousand dollars, payable on the 1st day of May, 1854, 
and the other, for a like amount, payable on the 1st day of August, 
1854 ; and Jacob CHsh two other notes, one for one thouBand doDars, 



DISTRICT COURT REPORTS. 65 



llfirtley vs. WiUcihou»c — Same rs. Same — Wilson r/i. Ilartley. 



payable on the 1st day of May, 1854, and the other, for a like sum, 
payable on the 1st day of August, 18t*)4. On the same day. and to 
secure all of the above notes, he executed to Williams and Gish a 
mortgage on certain lands in Yolo county, which was duly acknowl- 
edged and recorded in the recorder's office. 

On the 13th of April, 1854, as appears from the endorsment, Wil- 
liams assigned to Wilson and Kirkpatrick the two thousand dollar note, 
falling due on the 1st of May, 1854 ; and subsequent to that time all 
of the other notes were assigned to H. H. Hartley. It is agreed that 
Wilson and Kirkpatrick paid the full amount called for by the note 
which they purchased, and that Hartley paid for the notes purchased 
by him, at tlie rate of thirty cents on the dollar. 

On the 14th day of June, 1854, all of the interest that Gish then 
had in the mortgage was assigned to Hartley. 

On one day, the same month, Wilson, Kirkpatrick and Hartley, in- 
stituted separate suits, in this court, to recover judgments on their 
notes then due, and for a foreclosure and sale of the mortgaged, 
premises ; and since then, (in the month of August,) Hartley instituted 
suits, in the same court, to recover judgments on the other notes held 
by him, and also for a foreclosure and sale of the mortgaged premises. 

It is agreed that each party is entitled to judgment for the debt 
and interest claimed. 

It is also agreed that the mortgaged premises are insufficient to pay 
all of the notes and the interest accrued. 

The parties disagree as to the manner in which the moneys to be 
derived from the sale of tihe mortgaged premises are to be applied. 
The attorney for Wilson and Kirkpatrick insists that inasmuch as they 
received the first assignment, they are entitled to have their note first 
paid. That if the Court should be of opinion that this position is un- 
tenable, then they are entitled to preference as against all of the other 
notes, except the one thousand dollar note held by Hartley, which fell 
due on the Isfc of May, 1854. Hartley contends that the moneys are 
to be divided, pro rata, among all the notes. And the application is 
now made to the Court to settle these differences, and divide the money 
as in its judgment would be proper under the circumstances. 

In support of the proposition that Wilson and Kirkpatrick, being 

the first assignees, have preference in the application of the proceeds 

5 
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of the sale, the attorney cites Cullum et. al. vs. Erwin, Admr., 4 
Alabama R., 452, and Van Rensellaer vs. Stafford et. al., 1 Hopkins, 
ch. R., 669. 

In the case cited from 4 Alabama, a mortgage had been executed 
to Cullum to secure the payment of five promissory notes, falling due 
at different times. The first note had been paid to Cullum. The 
second note falling due had been assigned by Cullum to Harding. 
The two next, to the Bank of Mobile, and the remaining two to the 
Planters' and Merchants' Bank. The Court below decreed that the 
assignees of the notes were entitled to priority of payment in the order 
in which the notes fell due, and that, the Court declare, is the jprin<?ipaZ 
question to be determined. Neither party claimed preference by 
priority of assignment, and the question was not raised or decided by 
the Court. The Court say that, " when Cullum transferred the second 
note falling due to Harding, if there was no reservation of his interest 
in the mortgage, the assignment of the note was an assignment pro 
rata of the mortgage ; and if Cullum had retained the remaining notes, 
and the mortgaged property had proved insuificient for the payment 
of the entire mortgage debt, his assignee would have been entitled to 
priority ; and being entitled to priority against Cullum, he has the 
same right against his assignee, as he could convey no greater right 
tlian he himself had." Nor does the case cited from 1 Hopkins, 569, 
support the position contended for by the attorney for Wilson and 
Kirkpatrick. In that case. Van Rensellaer had sold a tract of land to 
Van Du.sen, with the understanding that when the title passed. Van 
Dusen was to secure the ])urchase money by mortgage on the land 
conveyed. Befere the time for making the deed elapsed, Van Dusen 
agreed with Joseph Wright and Isaac Powell to sell the same land to 
them ; and, therefore, at the solicitation of Van Dusen, Van Rensellaer 
agreed to make Van Dusen a deed, with the express understanding, 
and on the condition that Van Dusen, on conveying to Wright, should 
take a mortgage from Wright and wife, in the sum of ?i)1180, and 
havs it registered ^mr to the mortgage of ^070, (which Van Dusen 
was taking for his own security,) and to Van Rensellaer. The mort- 
gages were taken as agreed upon, but were both registered at the 
same time. Van Dusen assigned the $1180 mortgage to Van Ren- 
sellaer, and afterwards assigned the one for $670 to Stafford and otliers. 
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The Court gives priority to Van Rensellaer, but not upon the ground 
that he was the first assignee. But upwi the ground that Van Dusen 
received and held the $1180 mortgage in trust for Van Rensellaer, 
and that it was the intention, as appeared from the nature of the deal* 
ings between the parties, to make Van Rensellaer, by the assignment, 
the first incumbrancer. The Court say that, " Van Dusen could not 
by transfer divest or destroy the right which existed between him and 
Van Rensellaer; and that Stafford and others took the mortgage 
charged with all the equity which existed against it in the hands of 
their assignor." If this doctrine be true, and Stafford and others had 
procured their assignment first, it could have availed them nothing. 
They would still have been affected by Van Rensellaer's equities, and 
would have been postponed to him in the distribution of the funds 
arising from the sale of the mortgaged premises. 

But if the authorities cited had fully sustained the position contend- 
ed for by counsel, I am not prepared to endorse it, or the reasons upon 
which it is founded, particularly in this case. Here notes had been 
executed by Waterhouse to two different parties, between whom there 
was no unity of interest. The debts were several, each owning and 
claiming in his own right. Neither had a right to affect or control 
the other's interest. They were secured by the same mortgage, on the 
same property, and the notes of each fell due at the same time ; and 
the only difference was that one had notes for $4000, and the other 
for $2000. They were each equally protected by the mortage, and 
it was evidently so intended by all parties to the transaction at the 
time the notes and the mortgage were executed. Su]:^)ose Water- 
house had executed two mortgages at the same time, one to secure 
Gish and the other to secure Williams, and they both had been regis- 
tered at the same instant, would it bo contended for an instant, that 
one mortgage could by assignment or otherwise defeat the rights of the 
other. If then each mortgagee in separate mortgages is protected, 
they are equally so where the mortgage is joint. This brings me to 
the consideration of the second proposition contended for by the attor- 
ney for Wilson and Kirkpatrick, viz. : " That the notes first falling duo 
ard entitled to preference." In support of this doctrine, 13 Ohio, 
140; 8 Blackford, 446; and 4 Alabama, 452, are cited. These 
decisions hold to the doctrine that the note first due has preference. 
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The pro rata rule is equally as well suited by the eases cited and relied 
upon by ihe other party. See 2d Vol. U. S. £q. Dig. Title Mort- 
gage, Sec. 195 and, 6, and 599 ; 6 Smedes & MarshaU, 139 ; 6 How- 
ard's R., 320 ; 17 Sergt. & Bawle, 400 ; and 10 Smedes & MarshaU's 
B., 531. I am not aware of any decisions in this State, in which the 
question has been determmed, and the state of the authorities leaves 
it entirely open, to be determined upon general principles. 

The principal reason relied upon in the decisions cited by Wilson and 
Kirkpatrick^s attorney, is that inasmuch as the mortgagee, while he 
kdd the notes, had a right to foreclose and sell the mortgaged prop- 
erty so soon as the first note fell due, and exhaust all of the property 
(if necessary fiu; that purpose) in the satis&ctiou of the note, that by 
its asi^gnmenl he haa invested his assignee with the same right, and 
this too, as against ihe assignees of the notes snbsequentiy falling due. 
That the mortgagee may have done so is true. That he may have 
exercised his diacreti0n by waiting until the second note became due, 
and applied the whol^ proceeds to its payment, is equally true ; or he 
may have applied the tojuispro rata. If an unexercised right in the 
mortgage is to have any influence in determining the controversy be- 
tween these partieSi it applies with as much force to one as to the other. 
There is nothing in any of the assignments evidencing an intention on 
the part of either mortgagee in this case, to g^ve a preference to one 
note over another. If it exists, it is by operation of iaw, growing out 
of the fiGK^t that one note fell due. sooner than anotiier. There is no 
doubt of the fact, that the lien created by the mortgage, operates as 
an equal security to all the rates, subjected to be defeated, so far as 
(he notes last falling due were concerned, by exhausting the property 
&r the satisfaction of the first notes. That has not been done. All 
of the notes are now due ; suits have been brought on all of them, 
and the reason urged in support of priority has ceased. It was a mere 
advantage, because one nQte was due and the other not. Because one 
party could enforce his rights and the other not. Now all parties 
stand upon an equal footing. They can go into Court at once. They 
occupy the same position as if all the notes had been made payable at 
the same time. If that had been so, no one would have questioned 
the right of each to his pro rata share of the proceeds of the sale. 
The argument is that each assignee has been substituted to the rights 
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of his assignor as thej existed at the time of the asssignment. That 
is perhaps true, provided the right had been exercised before the other 
notes become due. But suppose all of -the notes had been due when 
the assignments were made ; could either have claimed priority ? 
Surely not, because the only fact that gave priority, no longer existed ; 
the right in one to foreclose and sell, which was denied to the other 
because of his note not being due. The equities of the parties are 
equal. -The advantage had by the holders of the notes first becoming 
due, has been lost to them, by the removal of the disability under 
which the holder of the second notes labored. They all stand upon 
equal footing, and must all share the proceeds of the sale pro ratay 
and the attorneys for the different claimants will draw up their decrees 
in that manner, and the clerk will so enter them. 



CURTIS V9. RICHARDS. 
Twelfth Judieud District Courty May^ 1857. 

Undertaking. 

A bond executed bj the sureties, without the principal, 16 good and valid. 

This action was brought on an undertaking executed by the defend- 
ants on an appeal to the Supreme Court from a judgment recovered 
by the plaintiff against David Scannell, in -the Superior court of the 
City of San Francisco. The complaint' alleged the recovery of said 
judgment, the bringing of the appeal, the afSrmance of the judgment, 
&c. The defendants answered by saying they had not any sufficient 
knowledge or information to form a belief, as to whether the. proceedr 
ings were had on the appeal or the judgment affirmed, &c. ; and they 
therefore denied the same. Also, alleged if any such judgment was 
recovered, it was void. Also, that the paper alleged to have been 
signed by them was insufficient, and without any legal consideration. 
It appears that Scannell did not execute the imdertaking. 

The plaintiff demurred to the answer — 

1st. Because it did not admit or deny the allegations in the com- 
plmt, either positively or from, information aiid belief. 
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2d. That the defendants were hound either to admit or deny positively 
the undertaking set up, as that was within their personal knowledge. 

MoBtiek ^ Simon^j for plaintiff. 

J", ff. WellSj for defendant. 

Norton, J.^-I hold the demurrer well taken, and decree judgment for 
the plaintiff on the grounds stated in said demurrer, — -that a bond ex-' 
ecuted bj sureties without the joining of the principal^ is good and valid. 



SMITH tw. MAYOR AND COMMON COUNCIL OF THE 

CITY OF SACRAMENTO. 

Sixih Judicial District Courts May y 1857. 

Corporations — ^Transfer of Funds — Employment of Counsel. 

Corporations possetis not onlj such powers as are expressly granted, bnt sach as aie 
necessary to carry into effect the powers so expressly conferred. 

The City Coancil of Sacramento haye no right to transfer moneys in itstreasnry from 
one special fund to another, and the abuse thereor will be restrained by injunction. 

The Council have an nndeniable right to employ Counsel, other than the City Attor- 
ney, to protect its intevest abroad, although the Charter may not specially provide 
therelbr.. 

€l-a%9y Sunderland ^ Longy for plaintiff. 
MooTCy City Attorney, for defendants. 

■ r 

I 

The &cts are full j reported in the opinion : 

MoNSON, J, — On the eighth day of April last, the Mayor and Com- 
mon Council of the City of Sacramento, passed an Ordinance appro- 
priating j6,000 for tfie purpose of employing Alpheus Felch to contest 
before the Supreme Court of the United States the clsams of John A. 
Sutter to land within the corporate limits of said City, and the Mayor 
was authorised to draw his warrant for the same upon the Contingent 
Fund. There being no money in that fund to meet the payment of 
this warrant, &e Mayor and* Common Council ordered $5,000 to be 
transferred from the Debt and Interest and Sinking Funds for that 
purpose. The plaintiff, in his complaint, charges fraud and collusion 
between certain parties of the defendants in procuring the passage of 
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the ordinance. No proof, however, was adduced to support the charge, 
but the same wa^ abandoned at the hearing. 

The first question involved is, the power of the Mayor and Common 
Council to make the appropriation referred to ; in other words, whether 
they have the right to appropriate money and employ counsel to attend 
to cases pending before the Supreme Court of the United States, in 
which the City is interested ? It is urged by the plaintiff, that the 
people, under the charter, have elected a City Attorney, and that the 
Mayor and Common Council have no authority to employ any one to 
perform his duties, or to aid and assist in the performance of them. 
Even if this were admitted, can it be well contended that it is the duty 
of the City Attorney to proceed to Washington City, and there remain, 
watch and argue cases pending before the Supreme Court of the Unit- 
ed States, in which the City may be interested ? Who would attend 
to his duties here during his absence ? The Legislature in requiring 
the Ciiy Attorney to attend to all suits in which the City is interested, 
intended suits or proceedings here — ^not in the Ciiy of Washington. The 
Mayor and Common Coimcil, therefore, in the passage of the ordi- 
nance in question, were not attempting to employ Mr. Felch to per- 
form, or to aid or to assist in the performance of any duty properly 
belon^g to the City Attorney. If then, the City is interested in the 
question of the Sutter claim, have not the Mayor and Common Coun- 
cil the authority to employ some one to attend to her interest in the 
Supreme Court of the United States ? Plaintiff says no, for the rea- 
son that no such authority is expressly given to them by the charter. 
Corporations possess not only such powers as are expressly granted, 
but such as are necessary to carry into effect the powers so expressly 
conferred. By the charter, the City Council is authorized to " make 
by-laws and ordinances not repugnant to the Constitution and Laws of 
the United States, or of this State— to make appropriations for any 
object of City expenditure— to purchase, receive and hold for the use 
of the City, real and personal estate, &c., and to pass such other by- 
laws and ordinances for the regulation of said City, as they may deem 
necessary." 

Do we not find here abundant authority for the passage of the ordi- 
nance in question ? If the City CouncU have the right to purchase 
and hold real estate, have they not the right to protect it, and, if neces- 
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sary, appropriate money for that purpose ? I think ihey have.- If I 
am correct in this, then we have only to enquire whether the City of 
Saeramento, as a cdrporation, is interested in the rejection of the Sutter 
claim to the land within the corporate limits. If not, then the appro- 
priation would be an unjustifiable abuse of authority, and call for the 
-interposition of the law. In determining whether or not the City is 
interested, the Common Council have the power 'to exercise a reasona- 
.ble discretion, and this Court has no right to interfere merely because 
it differs, perhaps, in opinion from them. I may think it more advan- 
g^us to the City and her citizens, to have the claim of John A. Sutter 
to the lands within her corporate limits, confirmed i that the appropri- 
ibtion in question is an extravagant and useless one — just so much money 
thrown away ; of no benefit or advantage even to those who most de- 
jire the rejection of the Sutter title. But yet, if the defendants have 
not grossly abused that discretion which they possess, I cannot inter- 
fere. If the. Mayor and Common Council held, an undisputed Sutter 
title to all the land whieh the City is now in possession of, I, perhaps, 
would be justified m holding that the City of Sacramento had no inter- 
est either in tho rejection ot confirmation of the Sutter claim — ^for if 
dacfirmed^ the' Citj^ would have the title ; if rejected, then the lands 
within the corporate limits would become a part of the public domain, 
and. subject to pre-emption by the corporate authorities for the use and 
benefit of tJie occupants. The pleadings show, however, that the City 
does not hold the undisputed Sutter title to the lands which she is now 
m possession of. That portion of the City known as the Levee, em- 
bracing the City water front, &c., is claimed by others, who allege' that 
ftey have the Sutter title thereto. This is a valuable piece of prop- 
erty, (especially to the City,) upon which the corporate authorities 
have expended large sums of money in making improvements, and f^m 
tjie use of which a large revenue is annually derived. The defendants 
say that if the Sutter title is confirmed, the right of the City to this 
valuable property wffl be disputed, — ^the city subjected to protracted 
scftd expensive litigation, and her right to the property endangered, if 
not lost. The plaintiff and other citizens may think that these results 
will not follow — that provided the Sutter claim is confirmed, the right 
and title of the City to the Levee aad water front cannot be success- 
fully contested. The Mayor and Common Council, however^ appear 
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to think otherwise, and in so tiunking I am n^ prepared to say that 
they are so grossly abusing that discretion which, by law,' they are in- 
vested with, as to justify judicial invesfigation. I would, here dissolve 
Ike injuncti(Hi, but it appears from tibie pleadings, «nd was admitted 
upon'Uie hearing, that, for the purpose of meeting the warrant drawn 
in favor of Mr. Felch, the Common Council has transferred (borrowed 
as they call it,) $5,Q00from the Debt and Interest and Sinking Funds 
to the Contingent Fund. In this the defendants acted without author- 
ky of law, and i^ violation of good faiti^ — both of which funds must 
and shotdd be held sacred for the purposes for which they were created. 
They were authorized for acertsdn specific purpose, and the City Coun- 
cil have no right to touch or use them, for any other. If it is true, as 
Istated, that previous City Councils, in similar cases, have acted in like 
manner, while it affords no excuse — ^it yet shows and proves that it is 
full time that the Courts should interpose and prevent the repetition of 
SQch unauthorized acts. The Mayor and Common Council must be 
restrained from using or appropriating the money in or belonging to 
the Debt and 'Interest and Sinking Funds for any purpose whatever, 
other than such as for which they were created. When the defend- 
ants have replaced the money transferred to the Contingent Fund from 
the Debt and Interest and Sinking Funds, and the same is satisfacto- 
rily proven to me, I shall dissolve this injunction so far as to permit 
the Mayor to draw his warrant in favor of Alpheus Felch upon the 
General Fund. 



VON REYNIGOM V8. EEVALK 
Fourth Jadidal District Courts ^I^^!/^ IS'")!. 

HOMESTEAD — PRTOllITY OF MORTGAGE. 

After death of wife without issue, husband inherits wife's interest in homestead hj 
light of survivorship. 

A mortgage executed by the husband aJone on homestead property and recorded 
dnriiig life time of wife, takes priority of a inort<^ag6 executed on same property by 
bnaband and wife, but not recorded until aftor wife's death. 

On the 7th day of September, 1854, John Revalk married, and 
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from that day forward resided with his wife upon property previously 
owned by Revalk in the city of San Francisco. On the 11th day of 
December, 1854, Revalk alo7ie executed a mortgage on the premises 
to defendants, Charles W. Kraimer and John Eisenhardt for $4000, 
which mortgage was immediately recorded. Subsequently, on the 
9th day of July 1856, Revalk and wife executed a mortgage to plain- 
tiff for flOOO. On the 10th day of December, 185G, Revalk's wife 
died, leaving no issue, and on the 11th day of December, 1856, 
plaintiff's mortgage was put upon record. 

This action was brought in the month of March, 1857, by plaintiff, 
to foreclose his mortgage as against defendant Revalk, the mortgagor, 
and Kraimer and Eisenhardt, mortgagees, claiming a prior lien to 
plaintiff's mortgage on premises. Default having been entered as 
against defendant Revalk, the contest came up as between plaintiff and 
defendants Kraimer and Eisenhardt, on the score of priority. 

A Jury being waived, the cause was tried by the Court. 

Plaintiff relied upon the following points : 

That on the 11th day of December, 1854, tne property in question 
being the Jiomeatead of Revalk and wife, the mortgage executed on 
that day by Revalk without the signature and acknowledgment of his 
wife, was absoljutely void. That from the death of Revalk's wife 
defendant's mortgage gained no additional validity, but must stand or 
fall as of the date of its execution, and that plaintiff held the only 
instrument that could by action of the law become a lien upon the 
premises. 

Pixley ^ Smithy for plaintiff. 

Sidney V. Smithy for defendant. 

Hagsr, J. — ^This is a controversy between the creditors of John 
Revalk as to priority of mortgage on certain premises in the city of 
San Francisco. There is no doubt but that the property in question 
was the homestead of Revalk and wife from the 7th day of Septem- 
ber, 1854, to the 10th day of December, 1856, upon which day the 
death of Mrs. Revalk by rule of survivorship, vested the entire estate 
in her husband, and defendant's mortgage being already upon record, 
must of necessity take priority to plaintiff's mortgage which did not 
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become matter of record until the 11th of December, (one day after 
Mrs. Revalk's death.) Had plaintiff's mortgage been placed upon the 
records before Mrs. Revalk's death, his rights might have been thus 
preserved, but this neglect on his part forfeits in my opinion, whatever 
advantages he may have acquired by virtue of the wife's signature ; 
and applying the statute as to conveyances and its requirements to 
this case, I find that defendants Eraimer and Eisenhardt hold the first 
mortgage and are entitled to have their lien first satisfied out of the 
proceeds of the mortgaged premises. 



PHELAN V8. SMITH. 
Fourth Judicial District Caurt^ May^ 1857. 

INJUNCTION. 

It seems that a State Court has no right to enjoin the sale on execution of the 
United States Court. 

Motion to dissolve injunction. 

This was a suit to obtain a decree of this Court to enjoin defendants 
from selling or interfering with certain water lots situate in this city. 
It is alleged in the complaint that plaintiffi( have been the owners in 
fee of an undivided onie-third interest in the beach and water lots 
numbers 514 and 515, since August, 1856 ; that the defendant, Peter 
Smith, who is a non-resident, in March, 1857, obtained a judgment in 
the United States Circuit Court against James Van Ness and Isaac 
N. Thome, upon which judgment an order of sale was issued, and 
that under that order, defendant, McAllister, has seized upon and 
advertised the lots in controversy for sale on the 29th day of April, 
1857 ; that such decree was recovered upon foreclosure of a mortgage ; 
that neither of these plaintifife were made parties defendant in that suit, 
nor had they any notice of the pendency of that suit or of the exist- 
ence of the decree, until their attention was called to the advertise- 
ment of sale above referred to ; that before the plaintifl& acquired 
their interest in the lots, they were informed by James Van Ness, 
who was the attorney in fact of the defendant, Peter Smith, that the 
mortgage had been paid and satisfied ; that at the time of the com- 
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mencement of the suit gf Smith vs. Thome and Van Ness, there wei'e 
several persons interested in the lots, and owing to their not having 
been joined as parties defendants, no defense was put in, as Thome 
and Van Ness were in no way interested in defending the suit ; and 
further, that if a defense had been put in, the fact that a mortgage 
had been fully paid and satisfied, could have been clearly proved. It 
further avers that the decree so obtained was fraudulent and void as 
against these plaintiffs ; that the defendant, Smith, is absent from the 
State, and defendant McAllister threatens to consummate the sale, 
and will do so unless restrained by this Court, which sale^ if consum- 
mated, would work serious injury to plaintiflFs, by creating a cloud 
upon their title. A preliminary injunction was granted restraining 
defendants irom going on with the sale of the property. 

C. M. Bowman and'C McC Ddany, for plaintiff. 
Qregory Tcde^ for defendant. 

Hager J, — ^The injunction in this case was granted in the first 
place witii hesitation. I had limited the writ, so that no injury could 
result to the defendants, as all parties could have an opportunity to bO' 
heard on a motion to dissolve without much delay. And moreover, it 
was made to appear that the U. S. Circuit Judge, in whose Court the 
decree of foreclosure had been entered, was absent fix)m the State ; 
and an action by original bill could not be maintained in a Federal 
Court for the reason that the parties were residents of this State. 
Upon these considerations a temporary injunction had been allowed. 
The parties had been heard before the Court upon a motion to dissolve 
the injunction. This motion i must prevail. Indeed, the plaintiff's 
counsel have seemed to take the fact for granted, that the injunction 
would not be upheld in this Court. The injunction is dissolved. 



GODFREY vs. BADGER. 

Twelfth Judicial District Court ^ -^«^> 1857. 
Contracts — Lex Loci — Tender. 

The lex loci contractus should prevail over the lex fori where there is a variance be- 
tween thcni in regai'd to the law of demand of pa^Tnent on a promissory note. 
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An answer setting forth an avennent " that the money was ready at the time and place 
to pay if the demand had been made '* is insufficient. It was only a tender and 
thoold be pleaded with a.profert in coria. It is not a matter of defense. 

The plaintiffii are merchants, doing business in Boston, Massachu- 
setts and the defendant is a resident merchant of San Francisco. 
The present action was instituted by them to recover f 2,867, due on 
four promissory notes, made by defendant in September, 1856, by his 
duly authorized attorney in the city of Boston. The suit was com- 
menced on March 26th, last, and an amended complaint filed on the 
13th April. Another action by the plaintiff against defendant for 
$478 61, alleged to be due and owing on another note, made in the 
same manner as the four mentioned in the last suit, was instituted on 
tiie 15th April. The defendant demurred on the ground that the 
complaints did not state facts sufficient to constitute causes of action. 
An answer was also put in by defendant. The other facts in the cases 
appear in the opinion. 

W. K. Oshomey for plaintiff. 

Shafter^ Park ^ Shafter^ for defendant. 

Norton, J. — ^The Supreme Court of this State, in the case of Wild 
v. Van Valkenburg, decided at the last January term, adopted the 
English rule that in an action against the maker of a promissory note, 
it is necessary for the plaintiff to aver and prove a demand at the place 
of payment specified in the note. In order to avoid the application of 
this rule to the present case, the plaintiffs have averred that by the 
laws of Massachusetts, where the notes were made and are payable, 
such a demand is not necessary. The defendant demurs, and the 
question presented is whether the case is to be governed by the law 
of the place where the contract was made and was to be performed, or 
by the law of the place where the action is tried. 

The English Courts base their rule upon the ground that it is the 
legal effect of the contract that a demand shall be made at the place 
specified, and that such demand is a condition precedent to the liabil- 
ity of the promissor. The Massachusetts Courts, on the contrary. 
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hold that although the party to such a contract is not bound to pay 
anywhere else, yet the contract to pay at such place is unqualified 
and does not depend upon the condition of a* demand being made. 
Whicheyer may have the better reason, they both consider the ques- 
tion as depending upon the nature and legal effect of the contract. 
This being so, it seems clear that the laws of Massachusetts, where 
the contract was made and was to be performed, and in reference to 
which the parties must be presumed to have contracted, must govern 
instead of the laws of the State where the action is tried. 

Judge WiUiam Kent in a note [3d Kent's Com. 7th ed., p. 122,] 
referring to the case of Sands v. Clark, [65 Eng. Com. Law Rep. 
751,] where the English rule was applied to a note made and payable 
in New York, expresses this opinion to the same effect in the follow- 
ing emphatic terms : " It seems not to have occurred to the counsel or 
the court, in this case, to inquire what was the lex loci contractus^ 
which was certainly the controlling law." 

The note on which the action! of Wild v. Van Valkenburg was 
brought was made and payable in New York, and the Supreme Court 
were aware that laws of New York are like those of Massachusetts in 
this respect, but the point now in question was not presented or con- 
sidered, nor was the fact of the law of New York presented by the 
pleading so that it could properly have been made the ground of any 
decision in that case, and hence the present ease is not affected on 
this point by that decision. 

The demurrer to the complaint must therefore be overruled. 

The defendant has also filed an answer, in which he avers, as to 
three of the notes, that he had the money at the time and place, ready 
to pay if a demand had been made. The plaintiffs demur to this an- 
swer, and I think the answer insufficient. If the effect of the con- 
tract, construed by the laws of Massachusetts, is merely that the 
maker will pay at a particular time and place, then his readiness at 
the time and place is, at most, but a tender, and requires to be pleaded 
with a profert in curia. Such a readiness cannot be more effectual 
than an offer of the money directly to the payee would be, in the case 
of a note payable generally. If the English rule should be held ap- 
plicable to this case, and a demand should hereafter be made at the 
place specified, and an action brought in default of payment, it will 
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become necessary to decide what was the effect of the defendant hav- 
ing been ready at the time and place specified. Was the debt abso- 
lutely discharged, or was it only a tender ? A supposition that the 
former result would ensue from a failure to demand, at the time and 
place, appears to have influenced in some degree, the American 
Judges in adopting a rule the opposite of that adopted by English 
Judges (Wallace v. McConnell, 13 Pet., 136^Carley v. Vance, 17 
Mass., 389) ; but the latter will probably be held, in this State, to be 
the only effect of a readiness to pay, in default of a demand, at the 
time and place, and the defendant will be obliged to plead such a fact 
with a profert in curiay or, at least, with an averment that the money 
was left at the place specified, subject to any future demand of the 
payee. The demurrer to the answer must be sustained. 



EZEKIEL V9. MICKLE, County Auditor. 

Fourth Judicial District Courts May, 1857. 

Reduction op Salary. 

The Legislature have the power to reduce the fixed salary of a public office before the 
term of the incumbent expires. 

This was an application for a mandamus to compel Mr. Mickle to 
audit and allow the claim of plaintiff on the County Treasury for f 150, 
salaiy for the month of April last as Secretary of the Fire Department. 
The affidavit of Mr. Ezekiel sets out : That he is the Secretary of the 
Kre Department of the City and County of San Francisco, and, as 
such, is ex officio Fire Warden. That he was elected to said office on 
the 24th day of November, 1856, for the term of one year. That the 
salary allowed by law is $1800 per annum. That affiant presented 
a monthly demand for the month of April, 1857, to £tting Mickle, 
Auditor of the County, for his salaiy for said month, but the said Au- 
ditor refused and still refuses to audit and allow said demand. 

The answer of the Auditor states that the Secretary of the Board 
of Delegates of the Fire Department is entitled by law to receive a 
salary of f 1500 per annum, and no more ; ^and the Auditor is ready 



80 DISTRICT COURT REPORTS. 



EzrJciel vs. Mickle, Countv Aaditor. 



to audit and allow the monthly demand of said Secretary for the 
momihly proportion of said salary, Avbenever he shall thereto be re- 
quested according to law. 

3IcDongal f Sharp, for plaintiff. 

F. -P. Tracy J t'ouuty Attorney, for defendant, 

H/^cJER, J. — It appeared, on the argument, that the Legislature, in 
Istt, created the office of Secretary of the Fire Department, who 
was to be ex officio Fire Warden, and attached to it the salary of ^1800 
per annum. The Act of March 25, 1857, concerning the Fire De- 
partment, recognizes this office, and does not change the compensation 
before allowed. But the Act passed April 18, 1857, amendatory to 
tlie Consolidation Act, allows a salary of $1500 per annum to the Sec- 
retary of the Board of Delegates, who is required to perform the duties 
of Clerk of the Chief Engineer, and also to discharge the functions of 
Fire Warden. The same Act prohibits the payment of any other sal- 
aries except as provided for therein. 

The question arising is, whether the present incumbent, Jacob Eze- 
kiel, who was elected to the office for one year from the 24th day of 
November, 1856, is entitled to receive the salary at the rate of $1800 
for the whole term, or whether from the passage of the Act reducing 
the salary, he is only entitled to the salary of $1500. 

The act having changed the salary of the office without making any 
special mention of this incumbent, or reserving his right to the prior 
salary, and prohibiting any other salary to be paid, necessarily oper- 
ates as a reduction in his salary, and the Legislature who created the 
office have a right to abolish the same at .their pleasure before the 
term of office to which he was elected should have expired ; also to 
increase or diminish the salary of the office at their pleasure. 

Let the following order be entered : That said Etting Mickle do 
audit and allow said monthly demands of said Ezekiel, Secretary as 
aforesaid, on account of his salary, at the rate of $1800 per annum, 
up to the 18th day of April, 1857, and at the rate of $1500 per an- 
num after that date. 
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DE BRIDGES vs. HUESTON, 
Tluelfth Judieial District Courtj JunCj 1857. 

Street Repairs. 

Under the Consolidation Act of San Francisco, notice most be given to the property 
holder to repair the street hiinself, before he can be held liable and his property 
seized for any assessment by yirtue of rcpaurs made. 

This was a bill to enjoin the Sheriff from proceeding to sell a lot on 
California street, between Davis and Drumm, which the Sheriff had ad- 
vertised for sale under a warrant issued by the Police Judge, and 
countersigned by the Superintendent of Streets and Highways, to 
coerce the payment of $1082, by a sale of the lot, in favor of the de- 
fendant, Hueston, a Street Contractor. The warrant was dated on 
the 26th of March, 1857, and was issued under the provisions of the 
50th section of the Consolidation Act, which provides as follows : 

"If such delinquent assessment or assessments shall remain 
unpaid for five days thereafter, the Police Judge shall, on the appli- 
cation which it shall be the duty of the Superintendent to make, care- 
fully examine the aforesaid record and also the record of assessments, 
and finding the proceedings to have been legal and free from fraud on 
the part of the Contractor, shall issue his warrant, to be signed by him 
and countersigned by the said Superintendent, directed to the Sheriff 
of said city and county, briefly setting forth the delinquent assessment 
or assessments, the amounts thereof remaining unpaid, the name or 
names of the owner or owners, if known, and an accurate description 
of the property liable therefor, and commanding the said Sheriff to 
collect the amount of such delinquent assessment so remaining unpaid, 
with costs, including his legal fees, and fifteen dollars, to be collected 
and paid over to the Superintendent for his services, and also five per 
cent, damages upon the amount remaining due to the Contractor, by 
sale of the property liable therefor, and described in said warrant, in 
the same manner as real estate is required by law to be sold upon exe- 

« 

cution, and out of the moneys made, to pay over the amount or amounts 
due to the Contractor, with the said five per cent, damages ; which 
warrant, after having been recorded by the Superintendent in full in 
his office, shall be delivered to the Sheriff." 
The 5l8t section gives the warrant the force and effect of an execu- 
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tion upon a judgment or decree entered up in a Court of Record, and 
makes the deed to be executed by the SheriS prima facie evidence of 
the facts recited, after requiring the SheriflF briefly to " refer to the 
essential steps previous thereto." 

The case, made by the pleadings and evidence was, that at the re- 
quest of all the owners of property on each side of California street, 
from the center of Davis to the center of Drumm, with the single excep- 
tion of the plaintiff, in October, 1856, petitioned the Board of Super- 
visors, then consisting of the Justices of the Peace, to advertise for 
sealed proposals to fill in, sewer and plank ihe street, under the pro- 
visions of the 4th Chapter of the Consolidation Act. The petition was 
granted, and the contract awarded to the defendant, Hueston, as the 
lowest bidder. A contract was entered into between him and the 
present Superintendent to do the work, and approved by the present 
Board of Supervisors, and the work satisfactorily performed under it. 
All the parties who petitioned have paid. 

The plaintiflF is a citizen and resident of France, and one of the firm 
of Pioche, Bayerque & Co. acts as his agent. The agent did not 
forbid the work in front of the plaintifl['s property, but denied his au- 
thority to sign the petition with the other property holdera. The Bill 
admits that the plaintiflF was willing to keep in repair the filling and 
planking of the street in front of the lot, at his own expense, " but not 
JUl^ sewer and replank the same.^^ 

It was in proof that the street could not be sewered unless it was 
filled in front of this lot, which was situated about the middle of the 
block. 

The bill charged that the work was not performed in accordance 
with the provisions of the sections 40, 41, 42, 43, 44, and 53, of 
the Act, as recited in the contract, and sets forth, specifically, Ist. that 
there was no proper publication, so as to give the property holders an 
opportunity to protest against the work : 2d. that the petition by the 
property holders was not made m the manner provided : 3d. that no 
estimate of the cost of the work had been made public before the order 
to make the improvements had been made by the sureties, and that 
the contract is void for want of such proceedings : 4th. that the Su- 
perintendent failed to fix the time, within which, after the contract 
was signed, to permit the owner of the lot to perform the work himself, 

6 
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at his own expense, as required by section 54 : 5th. that the Con- 
tractor failed to make a return of the performance of his work, under 
the contract, duly verified : 6th. that the Superintendent, after issuing 
the warrant, did not record it, in a book to be kept for that purpose : 
7th. that the PoUce Judge issued the warrant wrongfully because 
these several pre-requisites had not been complied with. 

The bill charges that by reason of the operation of the deed from the 
Sheriff, a cloud will be created upon the title to the lot, and therefore 
prays an injunction to restrain the sale. 

The answer denies specifically the allegations respecting the irreg- 
ularities in making the contract ; and, as respects the 3d objection, 
that no proper estimate was made of the cost of the work, it avers, 
that the '*• said property holders, so petitioning as aforesaid, made a 
careful estimate of the costs of said work and improvements, which 
said estimate was acquiesced in, approved and adopted by the said 
Superintendent of Public Streets and Highways, and that said esti- 
mate was duly made public before the said order was passed." 

The answer also sets up a claim, for work and labor, upon an im- 
plied promise to pay the value of such improvement. This claim was 
not passed upon by the Court, and, after the decision, was withdrawn 
by stipulation. 

Some constitutional objections were raised, in argument, by plain- 
tiflF's • counsel, against the provisions of the Act relating to the consti- 
tution of the Board of Supervisors, composed of the Justices, who took 
the preliminary steps in awarding the contract, and also that the mode 
adopted to force the payment, was to take property without due pro- 
cess of law. 

These constitutional objections were not decided by the Court. The 
only irregularity noticed in the decision was the 4th, namely : that the 
Superintendent failed to fix the time within which, after the contract 
was issued, to permit the owner of the lot to perform the work himself, 
at his own expense, as required by section 64. 

The decision was made on this point alone, although the bill avers 
that the plaintiff was not willing " to fill, sewer and replank the same," 
(the street in front of the lot.) 

There is no averment of excessive charges for performing the work, 
or of an unworkmanlike manner in executing it. 
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BurncU vs. Gregory. 

Parsons ^* Sawyer^ for plaintiff. 

Gregoi'y Yale, for defendant. 

NoKTON, J. — The plaintiff's counsel in this case has gone very 
deeply into the question of the constitutional rights of parties, which 
are of serious import ; but which I decUne to consider, because the 
case must be decided upon other grounds. The object of the provift- 
ions of the Consolidation Act, in respect to street repairs, is, that the 
city is to be relieved from expense, and that property holders shall 
be compelled to pay. It provides that, after careful assessments, the 
property holders are to be called «pon, notified to do the work or have 
it done, and, on default, that they shall suffer the severe consequences 
of having their property sold to satisfy the claims of such persons as 
do the work, &c. In this case, there are many objections to the reg- 
ularity of the proceedings, and it appeai^ that there was no notice 
given to the property holder to do the worJj himself . On the other 
hand, it is claimed that the property hdder stood bv and saw the work 
done, and, therefore, has no right to ask &0 aid of chancery. The 
decisions, however, as to this latter point, have been based upon 
grounds which do not arise in the present case. On account of the 
want of notice, and consequent noij-compliance with the requirements 
of the Consolidation Act, the injunction restaining the sale k made 
perpetual. 



BURNELL V8. GREGORY. 
Twelfth Judicial Diatrict Courty June,' 1857. 
Forcible Entry. — Demand. — Sxjb-Tknant. 

Forcible entry and detainer cannot be extended to any but the real occupants. 

A demand of rent must specify the anioinit due. 

One obtaining possession of property frcfm * lessee, by collusion, holds under the lessee. 

George Scott and Christopher Hutchinson, on 4th of May, 1855, 
leased to George D. Gregory by parol lease, from month to month, 
certain premises on the south-east comer of Howard and Hubbard 
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streets. The property was then in possession of Thompson, as tenant 
of Lawrence Webb, the executor of Wembom, who also claimed the 
fee. Gregory took possession and a few weeks after was evicted by 
Webb. lie then brought suit for forcible entry -and detainer, ob- - 
tained judgment, and the case was appealed, pending which Gregory 
was paid a sum of money by Thompson to retain possession. 

July 24th, 1856, Scott and Hutchinson sold to plaintiff, who brought 
this suit as above. 

Trial by the Court. Upon plaintiff's counsel closing his case, de- 
fendant's counsel made a motion to dismiss proceedings. 

ff. B. Janes^ for plaintiff. 

iJ. (7. ^ D. Rogers^ for defendant. 

• 

Norton, J. — This case has been certified to this Court from a 
Justice's Court, upon the question of title. I am not sure that this 
Court has jurisdiction. The action of forcible entry and detainer is 
regulated by statute, which provided that when the title is involved, 
the Justice shall proceed no farther. It is questionable whether 
this suit has been properly certified, but as I shall decide this case on 
another ground, it is unnecessary to pass upon this. 

The defendai^jbs, Haynes and Gregory, are improperly joined ; upon 
the rulmg of the Supreme Court in Treat vs. Stuart & Bowman, 6 
Cal. R., 113, Thompson alone being in possession. 

Thia suit was brought by a landlord, not against a tenant entering 
and detaining from him, but against a person entering and detaining 
from his lessee. The lesseej whose lease has not expired, might have 
brought forcible entry and detainer, but the landlord cannot under 
the circumstances. It appears that there has been some collusion 
between the landlord's lessee, and the person in possession. I should 
say that when persons gain possession of property by any collusion 
whatever, with a lessee, they liold mider the lessee. 

There are certain fonns prescribed by law in cases of this kind, one 
of which is, a demand for rent in writing, three days before suit. The 
demand in this case is defective iu not specifying the amount of rent 
due. The requirements of the law were not therefore complied with 
in this case. 

Judgment for the defendant. 
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HESLBP V8. BRAYTON. 

Twdfth Judicial District Court, Jtme. 1857. 

Stay of Proceedings. 

Serving a notice of motion for a new trial, operates per se as a stay of prooeedings for 

the fiye days within which a statement is to be filed. 
A motion for a new trial need not be filed with the Clerk of the Court. It is only 

required to be served. 

Motion to set aside an execution as having been improperly issued. 

Heslep brought suit against Brayton, and having recovered a judg- 
ment thereupon issued execution and levied upon the property of the 
defendant. The defendant however, within the two days allowed by 
law, gave notice to the plaintiff of a motion for a new trial, but did not 
file the same with the Clerk of the Court. The plaintiff had proceeded 
to have his execution issued upon the ground that this notice not being 
so filed was such an irregularity as precluded him from further moving 
in the case, and also that it did not operate as a stay of proceedings. 

Heslep, for plaintiff. 

H. B. Janes, for defendant. 

Norton J. — The question which presents itself in this case is purely 
one of practice and has as yet been unsettled in this Court. I have 
taken occasion to consult with his Honor, Judge Hager, of the Fourth 
District Court, as to the best rule to adopt in these cases, as this decis- 
ion will set at rest a point which has been somewhat doubted hereto- 
fore. We desire to establish some fixed rules for the future guidance 
of the bar in the absence of statute regulation. The Practice Act 
does not require the notice of a motion to be filed with the Clerk, the 
service thereof upon the adverse party I shall hold to be sufficient, and 
that until the five days elapse in which a party is required to file a 
statement on the motion, all proceedings must be stayed on execution. 
A party may enter his judgment, but no execution can issue until the 
five days elapse. Let the execution be set aside. 



• 1 
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LUNING v8. GORHAM, 
Thvelfih Judicial District Courtj June, 1857. 

Jurisdiction. 

Implied consent will not transfer a cause from the Superior Court to the Twelfth 
Judicial District Court. 

This action for the foreclosure of a mortgage was originallj 
instituted in the Superior Court of the City of San Francisco. Upon 
the abolition of the Superior Court by the Legislature, summons being 
served, the plaintiff obtained a written consent from the defendant 
transferring the suit to the Twelfth Judicial District Court, The 
consent, however, failed to assign any cause of transfer. 

The defendant saw proper to demur on the ground of want of juris- 
diction. 

Bowman ^ Gray, for plaintiff. 

a. F. ^ W. H. Sharp, for defendant. 

Norton, J. — The demurrer is well taken as the consent did not 
show that the action was transferred upon the ground assigned by 
the act, and that the implied consent of the parties could not confer 
jurisdiction. Let the proceedings be transferred to the Fourth 
District Court. 



THE PEOPLE OF THE STATE vs. BELITCH. 
In the Court of Sessions, in and for the County of Butte, June^ 1867. 

Attempt to Bribe. 

An indictment charging defendant with an attempt to bribe a public officer must allege 
the offer of something of a valuable nature. 

Indictment for an offer and attempt to bribe the District Attorney 
of said County. 

Judge Lewis, Presiding. 
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The indictment was in the usual form of accusation agiunst the 
defendant and alleged, that " the said John Belitch on or about the 
10th day of April, a. d., 1857 at OroviUe, County of Butte, and 
before the finding of this indictment, did imlawfully, wilfully, and 
corruptly offer and attempt to bribe one J. J. Kleine then and there 
being an officer, to wit : the District Attorney of Butte County." After 
stating the case pending in respect to which the bribe was offered, the 
indictment proceeded as follows: ^^by then and there telling and 
promising the said J. J. Kleine, District Attorney as aforesaid, that 
he the sidd John Belitch would g^ve the said J. J. Kleine, District 
Attorney, as aforesaid, '^ something cut of Mi pockety^ if the said 
J. J. Kleine would do something for and in favor of the sud B. 
MacinoSy &c.V 

To this indictment, a demurrer was put in by the defendant, on the 
ground that the acts charged did not amount to a public offense. 



W. jET. IthodeSj for defendant. 

« 

«/*. c/. KleinSy for the State. 

J. E. N. Lewis, J. The indictment in this case is certainly de- 
fective, in not charging that some valuable thing as a promise was 
offered. 

Bribing at common law is a misdemeanor and in strict sense, says 
Hawkins^ ^^ is taken for a great misprision in one in a judicial place 
taking any valuable thing except meat and drink of small value of any 
man who has to be before him in any way, for doing his office, or 
by color of his office." Roscoe's Crim. Ev. 326. 4. Black Com. 139. 
Judicial Law Diet, vide " Bribing." 

This valuable thing has been specified in the 85th section of the 
Act concerning Crimes and Punishments passed April, 16, 1850. 
Comp. Stat. 654, as follows : " If any person shall directly or indi- 
rectly give any sum <Jr sums of money, or any other bribe, present, or 
reward, or any promise, contract, obligation or security for the pay- 
ment of any money, present or reward or any other thing, to any 
Judge, Justice of the Peace, District, or County Attorney," &c. 

The 86th section, then makes ^^an attempt or offer to bribe^* an 



DISTRICT COURT REPORTS. 89 

Hayden vt, DetU. 

offense, and punishes it by fine and disqualification to hold office. 
It hence appears that before a conviction can be had for an attempt 
or offer to bribe, some act must be charged, which had it been con- 
summated would have constituted the crime of Bribing. 

In the case before the Court nothing valuable and no promise to 
^ve any thing valuable seems to have been offered to the District 
Attorney ; nor was there any act done which, if carried into effect, 
would have come up to the completion of the statutory offense. 

Under an English statute precisely similar to the act under conad- 
eimtioD, it was held that some ^' particular species of reward" must 
have been offered. Russell on crimes, vol. 1. 157, remarks, ^^It 
seems that a declaration upon this statute must state what the bribe 
was, and specify that the defendant took money or some other par- 
ticular species of reward, and where it stated generally that the de- 
fendant did receiye a gift or reward " in the disjunctive it was held 
bad, and that the defect might be taken advantage of, in arrest of 
judgment, the charge being of a criminal nature." The defendant 
promised to " give him^ the District Attorney y something out of his 
pockety^ now, non constat that he had anything of value in his pocket. 

The demurrer must therefore be sustained and the defendant dish 
charged. 

HAYDEN vs. DAVIS. 

Twelfth Judicial District Courts May^ 1857. 

Bbplevin — Bailee. 

In an action to recover personal property, the only essential parts are, that the defendant 
has in his possession property belonging to the plaintiff, which he wrongfully refoMS 
to deliver up. The mode in which he obtained possession is an immaterial £ict and 
need not be proven as alleged. 

An action for claim and delivery of personal property, most nearly resembles the old 
action of detinue. 

The bailee is estopped from setting up title in a stranger, and there is no exception to 
the mle, even when the bailor has no title or right of possession, and has obtained 
possession tortiously and fraudolently, and the bailee is notified of the bailor's want 
of title, and delivery to the bailor is forbidden by the person having the title and right 
of possession. 

This was an action brought to recover the possession of personal 
property, and damages for the taking and detention thereof. 
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The complaint alleges a wrongftd taking ; does not allege where ta- 
ken or detained, and does not state the value of the property. 
The other facts are stated in the opinion of the Court. 

J. £. ffartj for plaintiflF. 

Bristol ^ SpeTicer, for defendant. 

Norton, J. — The plaintiffs, by one of their firm, commenced a ne- 
gotiation with Uriah Edwards at Petaluma, for the purchase of a quan- 
tity of wheat, and, before the bargain was completed, took the wheat 
from the premises of Edwards in his absence, and subsequently deliv- 
ered it to the defendant, to be transported to San Francisco and there 
to be delivered to the plaintiSs. The wheat was brought to San Fran- 
cisco by the defendant, and there Edwards interfered and demanded 
the property, and forbade its delivery to the plaintiffe. The defendant 
thereupon, refused to deliver the wheat to the plaintiffs, when this ac- 
tion was brought to recover it, in which the defendant sets up the title 
and claim of Edwards as a defense. 

An objection is taken to the recovery under the complaint in this 
action, because the wheat is alleged to have been wrongfully taken by 
the defendant from the plaintiffs, whereas the proof is that it was de- 
livered to him as a bailee. Under the old system of pleadings, this 
objection, in some actions, would be fatal, but in our action to recover 
personal property, the only essential facts are that the defendant has 
in his possession property belonging to the plaintiff which he wrongfully 
refuses to deliver up. The mode in which he obtained possession, is 
immaterial, and an erroneous statement of this immaterial fact, may be 
disregarded. 

In the old action of detinue, which our action most closely resem- 
bles, the allegation that the property came to the defendant's hands 
by finding, was not traversable, and was scarcely ever true in fact. 

On the merits, the plaintiffs claim that the defendant is estopped 
from setting up the title of a third person agaiiftt the persons from 
whom he received the property as a bailee. 

The general rule of law is well settled to this effect upon authority, 
but it is said an exception exists m a case where the bailor obtained 
the possession of the property wrongfully, and two cases are cited to 
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support the proposition. One of these cases, (9 Bingham, 378, note,) 
was a controversy between the assignee of a bankrupt and a person 
who had obtained possession of the property by collusion with the bank- 
rupt, and delivered it to a bailee, and the decision appears to have 
been influenced by the peculiar relation of the parties, and character of 
the fraud, and made without consideration. The other case (9 Whar- 
ton, 418,) is very much in point, and the subject is examined at large 
by Judge Kennedy. His reasoning, however, would go not merely to 
estabhsh the exception, but to overthrow the rule, — although he acqui- 
esces in the soundness of the rule. And indeed, it is not easy to see 
any reason why a bailee should be estopped from showing a want of title 
in his bailor on any ground, if he is allowed to do it on some particular 
ground. I think the rule must stand in its integrity, or be displaced 
altogether. In that case, the property had been actually delivered up 
to the rightful owner before the suit was brought, which is not the case 
in this, and although the judge does not make that a controlling circum- 
stance, I think it sufficient to detract much from the influence of that 
case, as applicable to this. lie admits that the bailor should not be 
allowed of his own motion, to set up the title of a third person, and 
there does not appear to be any substantial difference between that and 
setting up the title, with the addition that a claim has been made under 
it. At least, the bailee should transfer the property to the rightful 
owner, either voluntarily or by coercion of law, before he can be heard 
to dispute the title of the persons from whom it was received. 

There must be finding that the plaintifi& are entitled to a judgment 
for the possession of the property, or its value in case a deUvery can 
not be had. 



NUTTING V8. SCANNELL, Sheriff. 
Fourth Judicial District Court^ May^ 1857. 
Exemption of Mechanics' Tools — Estoppel. 

A judgment acbtor is not bound to notify the Sheriff of hia claim to the property as 
exempt from execution, before the day of sale. 

The jury have the right to determine what property is " tools and implements of a me- 
chanic, necessary to carry on his trade/' under the statute. 



92 DISTRICT COURT REPORTS. 



Natting v$, Scnaell, Sheriff. 



This was an action in the nature of a leplevin, to recover- back a 
certain amount of tools and implements, valued at $600, used by the 
plaintiff in the prosecution of his bu^ness as a blacksmith in this city, 
which he claimed as exempt &om execution. It appeared by the tes- 
timony in this case that Conroy & O'Connor recovered judgment 
against plaintiff, and by virtue of an execution, the defendant seized 
the property now in controversy. The tools and implements remained 
in the possession of the plaintiff until the day previous to tlie one they 
were advertised for sale, when the plaintiff notified the Sheriff that he 
claimed the property to be exempt from execution under the laws of 
this State. 

Two questions presented themselves in this case : 

1. It was contended by the defendant that the principle of estoppel 
debarred the plaintiff from maintaining this action, by neglecting or 
refusing to notify the Sheriff up to the day antecedent to the sale, of the 
fSEtct that he claimed them as necessary implements of trade. 

2. It appearing that the property sought to be recovered back 
included several bellows, several anvils and a punching machine, it was 
insisted by the defendant, that as the statutes provide only for neces- 
sary tools to be exempt from forced sale, and machinery was not freed 
thereby, the plaintiff was only entitled to a modicum of the property 
seized. 

Trial by jury. 

cTanet, Lake ^ Boyd, for plaintiff. 

Brodie^ for defendant. 

Hager, J. — I shall charge the jury as follows : In this case the 
doctrine of estoppel would not hold good. It was not akin to a case 
where the property of a third party was seized on execution by the 
Sheriff, and he (the third party) stood by and saw the same sold with- 
out interfering, and afterwards claimed its return on the ground that 
it did not belong to the judgment debtor. Instances might occur where 
the debtor might be absent from home or out of the State, when the 
Sheriff would levy on execution, take possession of his goods, and by 
iact of his non-presence leave it out of his power to give such notice as 
should have been given, as claimed by defendant. 
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The point urged by defendant's oounisel, tbat the machinery of the 
kind claimed by the plaintiff could not be retained by him, should be 
considerered by the jury in the light whether it was necessary for the 
successful carrying on of his business and to enable him to compete 
with others in his trade, and this same principle was to apply to the 
other implements which were alleged to be more than he was entitled 
to for that purpose. 

I do not approve of the New York and Massachusetts cases cited, 
where it was held that a serving machine was not a necessary imple- 
ment of trade, and therefore not exempt from execution. In this case 
I would lay down the law to be, if a sewing machine or other instruments 
of thai species in this age of progress is necessary to carry oh a trade 
IMoessfulIy, in order to compete without disadvantage, they would be, 
according to my view, not Uable to seizure and forced sale. 

la addition, if tlie jury consider that the number of bellows, anvils, 
etc., were re<|uired to carry on his trade, the provision of the statute 
OB IUm iabject would coitrer them. 

The juiy found a verdict for the plaintiff. 



McKINLEY V8. GARRISON. 

Twelfth Judicial District Courty Jimt^ 1857. 

Causes of Action — ^Assignment. 

A plaintiff cannot nnite a canae of action for professional senrices with a cause of 

action to cancel a promissory note. 
The assignment of a chose in action most be ayerred in a complaint — ^it cannot be 

taken for granted. 

It appears from the complaint that McKinlej sues Garrison for 
$1250 balance due for professional services, which were performed 
by himself and brother, and which claim he avers now belongs to him- 
self as it came to him in the settlement of the partnership a&irs of 
McKinlej & McKinlej. The complaint also seeks to obtain a decree 
declaring a certain note given bj McKinlej to Garrison, for $500, 
canceled, inasmuch as McKinlej gives (rarrison credit for $500 in 
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this suit, which he alleges he received, but gave a note for at Garri- 
son's bank. The defendant demurred to the complaint. 

McKinley, for plamtiff. 

Crockett ^ Page^ for defendant. 

Norton, J. — I am inclined to hold the demurrer well taken in this 
cause. The plaintiff cannot join in action a claim for professional ser- 
vice and a right to have a note canceled. The better way was to sue 
for the whole amount and then the defendant in his answer could have 
set up the $500 note and thus bring it before the Court. The causes 
of action 'differ too widely to be thus united. 

The averment of the assignment is entirely too loose also ; the plainr 
tiff says that in the settiement of the partnership affiiirs it came into 
his hands, but fails to set out the &ct8 of the assignment. This cannot 
be permitted. The demurrer is sustained with leave to amend. 



MATTHEWS v%. KELLY. 
Twdfth Judicial District Courts Junc^ 1857. 

Ejectment. 

A complaint in ejectment, which ayera that the plaintiff was seized and possessed of the 
land in January, and that the defendant ejected him in April, is good. He need not 
ayer continaed possession antil April, — ^it will be presumed. 

This is an action in ejectmetit wherein the plaintiff averred in his 
complaint that he was seized and in possession of the land in Janu- 
uary, and that in the month of April following the defendant ousted 
him. The defendant demurs to the complaint, on the ground that the 
plaintiff should aver that he was in possession at the time the defend- 
ant is alleged to have ousted him. 

Burhank^ for plamtiff. 

Treadwellj for defendant. 

Norton, J.— -The complunt in this action is drawn according to the 
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form approved by the commission of the New York Legislature, ap- 
pointed to. revise the Code of Practice, and which was composed of 
eminent jurists. We have the same practice in this state, and I am of 
opinion that this form of a complaint in ejectment is good as having 
stood the test of examination by men well versed in the law. It is to 
be presumed if the defendant ejected the plaintiff subsequent to- the 
time it is alleged he, the plaintiff, was in possession, that he was con- 
tinuing in possession all the while. Such seems to be the rational view 
of this form of complaint. 

Demurrer overruled with leave to answer. 



DEWITT vs. PORTER. 
Twelfth Judicial District Courts June, 1857. 

Assumpsit. 

A complaint which avers indebtedness for money had and received, laid ont and expen- 
ded, &c., is sufficient. The facts need not be set forth. 

This is a demurrer to a complaint which contains the common 
counts in assumpsit for money loaned or advance4. The defendant 
demurred under the sixth subdivision of section 40 of the Practice 
Act, and sought to have the complaint aver the facts out of which 
the cause of action arose. 

Waller ^ Osborne, for plaintiff. 

Stanley ^ Mayes, for defendant. 

NoBTOK, J. — ^I shall hold the complaint in this action to be suffi* 
cient, as it conforms to tiie decisions of the Supreme Court of this 
State and New York. The facts need not be set out, the common 
counts on assumpsit are sufficient. 

Demurrer overruled, with leave to answer in the usual time. 
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JACKSON v$. BEERS. 

Ikeeffth Judicial Di^ct Omti^ June^ 1857. 

Assignment of a Contract. 

An assigfnee of a contract requiring the continaed perforraance thereof, cannot maintain 
an a/Ction upon the breach of the other party, alleging in hi« complaint the perform- 
aUce of theeonditiona by the assignee or agent. 

This is an a<;tion brought by the plaintiff as assignee of a contract 
between Oilbert & Stringer and Beers & Davies. 

The complaint shows that Beers & Davies entered into a contract 
with Gilbert & Stringer, whereby Beers & Davies agreed to furnish 
Gilbert & Stringer 25,000 gallons of turpentine to be distilled into 
camphene. Gilbert & Stringer agreed to distil the same at the rate 
of fifteen cents per gallon ; and then it was agreed that the nett pro- 
ceeds, after deducting the market value of the turpentine and the fif- 
teen cents per gall<»i for distilling, and other expenses of selling the 
camphene, should be equally divided between G. & S. and B. & D. 
And it was agreed that for failure to perform on the part of G. k S., 
liiey should forfeit their distillery and $1,000 ; and for a failure on the 
part of B. & D., they should forfeit $3750, or fifteen cents per gallon 
for the amount agreed to be dbtilled — ^and that there should be liquid- 
ated damages. . 

The comjdaant* also averred that the contract was to terminate on 
the first day of April. 

The complaint also avers that during the continuance of the contract, 
before the 1st of April, Gilbert & Stringer assigned all their right, 
title and interest in said contract to the plaintiff, and that G. & S. and 
the plaintiff, acting as their assiffnee and agenty fully performed the 
corUract on their pctrt, and then avers a breach on the part of Beers k 
Davies, and this action is to recover damages for the breach. 

The defendants demurred to the complaint, on the ground that ttie 
averment of performance of the contract was by the agent or 
signee. 

Reynolds^ for plaintiff. 

Holladay ^ Cary^ for defendant. 
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NoBTONy J. — ^This contract is not assignable daring the continuance 
thereof, but must be performed bj Gilbert & Stringer. The ayerment 
in the c<»nplaint of the performance bj an agent or asognee is insof- 
fioient Demurrer sustained with leave to amend. 



MORRIS vs. MARTE. 

In the Twelfth District Courts June^ 1857. 
Default upon Publication. 

A deftodant upon whom pefional eervioe haa not been obtained, in Older to arail 
himself of the privilege of answering within six months after judgment, most show that 
he has a meritorioos defense. 

Where defaalt is entered against a defendant before the time for answering has ex- 
pired, but judgment is not taken until after the time for answering has expired, the 
judgment is irregular. 

The defendant, Maiye, against whom and his conlefendant, Whe- 
Ian, a decree of foreclosure and sale had been taken, made application 
to set aside the de&ult against him, and the decree, and to be permit- 
ted to answer. 

His motion was based upon affidavit showmg that on the 14th day 
of November, 1856, publication of summons to be made for a period of 
three months against him as an absent defendant was commenced, and 
was ended on the 14th day of February, A. D. 1857 ; that on the 25tb 
day of March thereafter, default was entered against him ; and that 
on the 28th day of March, the decree was obtained. The affidavit al- 
leges that default was entered at least one day too soon ; but does not 
show or attempt to show that defendant had any defense whatever. 

It was admitted by defendant that a term had expired since enter- 
ing the decree, without any motion being made, or proceedings had, 
except the motion referred to. 

Bristol ^ Spencer^ for plaintiffi. 

Oeo. «/. WhdaUy for defendant Marye. 
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HoRTOKy J. deUvered ttie verbal opinkm of the Court denying the 
wmAom. He Mid that the motion, if based upon the ground that the 
deftolt was entered pirematnrelj, must be denied, as the Court had 
list jurisdiction bj the lapse of the term at i^ch the decree was tal^- 
en. He thou^t, that taking the default too soon would create irregu- 
krity in the judgment. 

1£ Uie motion was based on the right of the defendant, upon whom 
]Mrasiial service had not been obtained, to answer within six months, 
as provided bj sec. 68 of Prac. Act, he held that the affidavit should 
show that the defendant had a meritorious defense, as the defendant 
under the section referred to could onlj be permitted to answer to the 
merits. He thought that the proper practice in all such cases was to 
aoeompanj the application with an answer showing a meritorious de- 
iMMe. 



PEOPLE, EX REL. McBOLLAN v$. VISHER. 

Tivelfih Judicial IHstrict Courty June^ 1857. 

Foreclosure — ^Redemption. 

A decree of forecloinre does not bar the eqvitj of redem|itioti in flie mortgagor so 
M to prevent a creditor of tbe mortgagor from acquuring a lies apon it at anj time 
before the deed if executed to the pnrchafer ; a Jndgmeat creditor maj vedeem from a 
•ale, under a prior mortgage npon the balance of the judgment dae, evea after a lale 
under laid jndgment haa become absolute, 

A lale under one judgment does net cut off the lien of a inbee^uent judgment until a 
deed is actually executed ; under such sale, payment of ledemptioB mcpej onder 
protest does not invalidate the redemption. 

No subsequent act by a redemptioner, while the money is in the hands of the Sheriff*, 
before paid over to the purchaser can aiTeet the payment or redemption, although he 
should attach the money in the hands of the Sheriff. The Sheriff wiU bo required 
by mandamus to execute the deed. 

^Hiis is an application to compel the Sheriff of Marin County to 
execute a deed to the Relator, for the '^ Punta de Reyes" Ranch, in 
that County. 

The facts as shown by the altematiye writ, return and proofs in the 
ease are these : 

On the 5th day of December, 1857, Antonio M. Osio who was then 
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the owner of ilie premises, ezecuttd a mortgagt on the same. This 
Biortgage was afterwards assigned to Thomas G. Carj, Jr., and the 
premises after that sold to Andrew Randall. 

On the 14th of September, 185S, Caiy Ued his biU in the 7th Ju- 
dicial District for Marin County, to foreclose this mortgage, antd a 
decree of foreclosure was entered therein on the 4ih of December, 
1854. 

On the 7th day of February, 1865, the relator filed a transcript of 
a judgment in Marin County, which he had recovered against Andrew 
Randall. 

On the 12th of March, 1855, the interest of Randall in the prem- 
ises was sold under an execution issued upon a judgment in favor of 
•ne Jesse Smith against Randall, and the premises and the purchaser 
under that sale had taken his deed en the 28d day of February, 1856. 

On the 21st day ef July, 1855, relator recovered another judg- 
ment against Randall, and on the 28th day of July, 1855, a trans- 
cript of this judgment was also filed in the office of the Rec<mler of 
Marin County. 

On the 17th of March, 1856, respondent as Sheriff of Marin County, 
sold the interest of Randall in the premises under an execution issued 
upon relator's first judgment, and the relator became the purchaser, 
and the respondeat executed a deed to him, under this sale, on the 
26ih of December, 1856. 

On the 14th of June, 1856, the respondent as Sheriff of Marin 
Counly, sold the premises under a plaintiff's order of sale issued upon 
the decree of foreclosure, entered on the 4th of December, 1854, and 
Cary became the purchaser for il6,000, and took a certificate of sale, 
which certificate together with other documents, were subsequently 
assigned to John Hyatt. 

The respondent then made and filed his report of sale, reporting a 
deficiency still due upon said decree of $1727 76 ; (the mortgage and 
decree bore interest at 5 per cent, per month.) 

On the 13th of December, 1856, the relator with his counsel went 
to the office of the respondent in Marin County, and gave him notice 
in writing, that he intended to redeem the premises from the sale 
under the decree of fereclosure, and also served upon the respondent 
certified copies of the dockets of his two judgments docketed in 
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Marin County, on the 7th day of February, 1855, and 28th of July, 
1855, and an affidavit stating that both said judgments were liens 
upon the premises, and also stating the amount due upon each. Re- 
lator then paid to the respondent $24,146 08, and took a receipt for 
the same, in which the respondent certified that the premises had been 
redeemed by the payment of that amount. Immediately after, or 
accompanying the payment to the Sheriff, the relator protested in 
writing that the amount paid was too large for the purposes of a 
redemption, by about $6,700, and protested against the payment of 
that amount, and said that the amount was paid for the purpose of 
procuring the respondent's receipt and certificate that a redemption 
had been made. At thQ same time the relator's counsel requested the 
respondent to deposit the money with Garrison, Morgan, Fretz and 
Ralston, Bankers in San Francisco, as an arrangement might be made 
with them to allow interest on the moneys and that it might be to his 
advantage. 

On the 20th of December, (one month after the payment) the 
respondent came to San Francisco bringing the whole amount of the 
money with him, and on arriving in the city he deposited $14,000 of 
the money with Tallant & Wilde and $10,000 with Parrott & Co., 
two banking houses in the city. 

On Monday, the 22d of December, the respondeni went by appoint- 
ment to meet Hyatt, the assignee of Cary, at the office of his counsel. 
And entering the office, respondent was served with a summons and 
complaint, at the suit of relator, in an action against respondent, in 
which action relator claimed that the respondent was indebted to him 
$10,000 for money had and received to his use. An attachment was 
issued in this suit for $6,400 upon the affidavit of the relator, and on 
the same day the money was attached in both the banking houses in 
which the same was deposited by direction of the relator. 

On the 18th of February, 1857, while the money still remained 
attached in the banks, the relator filed a bill in Equity in this Court, 
and obtained an injunction restraining the respondent and his bankers 
from transferring or negotiating the certificates of deposit of the 
$24,000, or the money itself, or any part of it. 

After the money had been attached the respondent executed a deed 
to the assignee of Cary under the foreclosure sale. 
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ShafteTy Park ^ Sltafter^ for plaintiff. 
Curry for defendant. . V; 

Norton, J. — ^Held 1st: That a decree or foreclosure does not bar 
the equity of redemption in the mortgagor, so as to prevent a creditor 
of the mortgagor from acquiring a lien upon itat^any time before a 
deed is executed to the purchaser under the mortgage sale 

2d. That a sale under a judgment does not extinguisli the lien of 
the balance of such judgment, for any purpose whatever until the deed 
of the Sheriff is actually executed under such sale, and that tte judg- 
nlent creditor so selling may redeem from a sale under a pricT*mort- 
gage, upon the balance of his judgment, even after the sale unS^^the 
judgment has become absolute by the expiration of six months ^filM 
the sale. ^.-l 

3d. That the sale under one judgment does not cut off the lien of ^ 
subsequent judgment, until a deed is actually executed under such 
sale. That the expiration of six months after the sale under a judg- 
ment, does not cut off subsequent liens upon the premises (in the 
hands of the same judgment creditor) but that the execution of a deed 
is necessary for that purpose. The Court also held that the relator 
might redeem under his second judgment, notwithstanding the sale 
made under the Jesse Smith judgment arid a deed given under it. 

4th. That the pajrment of money under protest in writing, on a re 
demption does not invalidate the payment or affect the redemption. 

5th. That no subsequent act on the part of the relator, while the 
money is in the hands of the Sheriff, before paying it over to the pur- 
chaser, who is entitled to it, and for whom It is paid, can affect the 
payment or redemption, although he seize and retake the money by 
attachment in a suit against the Sheriff. 

And that, although the money was still attached in the hands of the 
Sheriff's depositories by the relator, so that it could not be paid over to 
the purchaser, still a mandamus will issue to require the Sheriff to 
execute a deed to relator. A peremptory mandamus was therefore 
allowed. 
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NEWELL & WILLIAMS v». EL DORADe COUNTY. 

Eleventh Ju^bSs^pI^htrict Courty Jan. 1856. 

• ••. • 

Power of SjtJfrjatisoRS — ^Additional Counsel. 






A Board of SaperviseVaL*Sl*ve no power under the present Statute to contract for the 
employment of adSltlonal counsel to prosecute criminal in the County. It is not 
such a contractjtouthelaw admits. It rests solely with the District Attorney^ to at- 
tend to crimiAifc^'^ and a contract to pay additional counsel is void for want of 
authority^ • • •' 

Nejt^^^* Williams sued El Dorado Counly for $5000 for services 

renctered* at the request of a former Board of Supervisors, in the prose- 

oi>ti(^|^ of certain parties charged with the crime of murde^r. Thej 

;*<-j>rQsented their account to the present Board who allowed a thousand 

\ dollars of the amount, and refused to allow the residue ; whereupon 

*t]uB suit was brought. The defendant demurred on the ground that 

the Board of Supervisors had no authority to make such a contract as 

the one declared on, so as to bind the countj. 

Newdl ^ WUliamSy in person. 

ScmdeTMon ^ JSeweSy for defendant. 

Howell, J. — In support of the demurrer it is urged that inasmuch 
as the Countj is a quasi Coi^oration organized for the purposes of 
government, and the Board of Supervisors its managing agent, the Su- 
pervisors can exercise no other or further powers than those expressly 
conferred bjr Statute, and that the Statute confers no power to make 
this contract. 

The Act of 1855, under which the Board was organized and acted, 
confers the following power : " To control the prosecution and defense 
of all suits to which the County is a party." (12th Sub. Sec. 8.) " To 
examine, settle, and allow all accounts legally chargeable against the 
County ;" (2d Sub. Sec. 9,) " and to do and perform all such other 
acts aad things as may be strictly necessary to the full discharge of 
the powers and jurisdiction conferred on the Board." (13th Sub. 
Sec. 9.) 

In the 16th Sec. of the Act is contained the following restriction : 
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" The Board of Supervisors shall not for any purpose contract debts 
or liabilities except those fixed by or in pursuance of law." 

The 5th Sec. 11th Article of the Constitution declares that " the 
Legislature shall have power to provide for the election of a Board of 
Supervisors in each County, and these Supervisors shall jointly and 
individually perform such duties as may be prescribed by law." 

If the Board possessed the power to make the contract, it was de- 
rived from the foregomg provisions of the Statute and the Constitution. 
The Board is the creature of the Statute, and has no power or juris- 
diction beyond what it confers. This position has not been contro- 
verted, nor could it be successfully. It is established by the whole 
tenor of our judicial decisions, by the general consent and acquiescence 
of the people, and by numerous decisions in other States upon similar 
statutes. 

Then what power and jurisdiction do these Statutes directly or by 
necessary implication confer ? 

1st. '^ The Board can control the prosecution and defense of all suits 
to which the County is a party." 

The plaintiffs contend that the prosecution against Mickey Free and 
others, in which they rendered their services, is a suit in which the 
County is a party, within the meaning of this Statute, because in such 
cases the County may be made liable for costs if the prosecution fails. 

This, I must confess, is a new interpretation of its provision and one 
that I have not before heard given. If prosecutions for murder, grand 
larceny, &c., in the name of the " People of the State of California," 
as they must be by the Constitution, are suits to which the County 
where they are prosecuted, is a party, and liable to be controlled by 
the Board of Supervisors, the Court of Sessions, the District Court, 
and District Attorney in the exercise of the powers conferred upon 
them in criminal ca3es^; might find themselves in a very awkward and 
embarassing position, in consequence of the sudden appearance of some 
order from the Board controlling matters coi^ded to their care or juris- 
diction 

But the truth is, that the Le^lature never intended any such thing, 
as is plainly inferrable from the language of the Act itself, and from 
the whole tenor of our criminal code. Such a power resting ia the 
Board of Supervisors would lead to the most direful coniilcts, confusion 
and discord. 
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If they possessed a power of this description, certainly, as has been 
argued for the plaintifi^, they could employ Attorneys to conduct such 
cases, and the County would be liable for their services. But as they 
do not, the validity of their contract, if it possesses any, cannot be 
based upon any authority growing out of this clause of the Statute. 

But it is said that, independent of this clause, it is the duty of the 
County to see to the prosecution of all offenses committed within its 
limits ; that criminals are brought to justice ; and that the laws are 
properly administered and vindicated ; and that, in the exercise of this 
duty, and to the end that it may be properly executed, if it should 
become necessary to employ counsel, their services would become 
a county charge to be audited and allowed by the Board of Supervir 
sors. 

To a limited extent this is true. As a quasi corporation, constituted 
for the purposes of government, it is the duty of the County to see that 
the laws are executed and criminals punished ; but in the exercise of 
this duty, it goes no farther and can go no farther, that to furnish the 
money, officers and agents, necessary to accomplish the object. In 
the performance of this duty each County is restricted and controlled 
within certain limits, and those are fixed by Statute. It, too, is cre- 
ated by Statutes, they are its charter and beyond their provisions it 
cannot go. It possesses no power except such as has been expressly 
delegated and such as may be necessary to carry into effect the dele- 
gated powers. 

In looking to the Statutes for the purpose of ascertaining the extent 
of these powers, and the manner in which they are exercised, we find 
that Counties, like other corporations, conduct their affairs by means 
of certain officers, and these have certain duties assigned them, cover- 
ing the whole field of criminal prosecutions. A Grand Jury is provided 
for the purpose of enquiring into public a&irs and of finding present* 
ments and indictments. 

They have an officer to consult and to advise with, aijd one to ex- 
ecute their commands. They can send for persons and papers, and 
compel by attachment the attendance of witnesses. A District Attor- 
ney is paid a liberal salary to attend to the prosecution of all criminal 
cases, and he too can subpoena witnesses and compel their attendance. 
District Courts and Courts of Sessions are provided for the trial of such 
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cases, with ample jurisdiclion aad all of the machinery necessary to 
their complete determination. 

The theory of the law is, that these officers and their deputies are 
able and competent to discharge, to the satisfaction of the public and 
in such a manner as to meet its demands, all of the various duties that 
have been imposed upon them. If the Le^slature has made a mistake, 
it is not the fault of tiie County or of the Board of Supervisors, any 
more than it would be of an agent who had not been clothed with pow- 
ers sufficientiy ample to attend properly to the interests of his principal. 
Again, ^^ the Board shall have and exercise the power and jurisdiction 
heretofore conferred on the Court of Sessions, except in criminal cases," 
&c. Acts '55 p. 51. 

Upon an examination of the Statutes it will be found that the Courts 
of Sesdons exercised, and were clothed with the same power and jurich 
diction in County matters, that are now conferred on the Board of 
Supervisors, and none other — ^and that they acted under the same limi- 
tations and restrictions. This clause then gives no greater power 
or authority than those already referred to. It serves to show, how- 
ever, that it was not the intention of the Legislature to give to the 
Board any criminal power or jurisdiction, by expressly prohibiting it to 
them. The Courts of Sessions did heretofore and still do, control crim- 
inal cases, but this power is forbidden to the Board of Supervisors. 

The Board may ^^ examine, settie and allow all accounts legally 
chargeable to the County." 

The law does not give to the Board a general supervisory control 
over the affidrs of the County. It can only make orders respecting 
the property of the County, examine, settie and allow accounts legally 
chargeable to the County, levy taxes, audit the accounts of officers, . 
lay out and control roads and highways, &c., take care of the sick, 
divide the County into townships and establish election precincts, con- 
trol and manage the property of the County, sell certain property at 
public auction, cause Court houses and jails to be erected, control tiie 
prosecution and defense of suits for and agiunst the County, and lastiy , 
do and perform all such other acts and things as may be strictly neces- 
sary to the full discharge of the powers and jurisdiction conferred on 
the Board. From these positions it will be seen that in my estimation 
the Board possess no power to make the contract, and if so it cannot 
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settle and allow the plaintiff's account, for the reason that it is not a 
debt or liability fixed by or contracted in pursuance of law, and is 
therefore not legally chargeable to the County. 



BERNHEIMER vs. KING.— LEHMAIER vs. THE SAME. 

Fourth Judicial District Court, June, 1857. 

Statute of Limitations. 

The Act of 1852 is retroactire in its operation, and onlj affects contracts existing at 
the time of its passage, and the terms of limitation "within one year/' and 
" within six months/' commenced to ran from the same period. 

Contracts which were mature and not outlawed on the passage of the Act of 1855, can 
be prosecuted within two years after thej ha/e matured. 

Demurrer to answer. The facts are fully set out in the opinion. 
Mormon ^ Labatty for plaintiff. 
Crockett ^ Page^ for defendant. 

Hageb, J. — ^This action is brought to recover the amount of two 
promissory notes, made in New York, respectively October 9, 1852, 
and February 11, 1853, payable at the same place, eight months after 
the dates thereof. 

Defendant, by his answer, sets forth as a defense, that the notes 
were made and executed out of this State, and the several causes of 
action arising thereon and mentioned in the complaint, occurred to 
plaintiff more than two years before the commencement of this action. 
Plaintiff demur on the ground of insufficiency of the answer. 

This issue involves the consideration and decision of this question : 
Is the plaintiff's right of action varied or extinguished by the Statutes 
of Limitation of this State. 

On the 4th of May, 1852, an act was passed in effect as follows — 
An action upon a note executed out of this State can only be com- 
menced as follows : 
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^^ Urst, witiun one year, where mare than two and le$s iJianftve 
yeoTM have elapsed since the cause of action accrued : Second, within 
six months, when more than five years haye elapsed since the cause of 
action accrued." 

To this, on the second of April, 1855, a supplementary act was 
passed, providing, in effect, that an action on a note made out of this 
State, ^' can only be commenced within two years from the time the 
cause of action has accrued, or shall accrue." 

The right of action on these notes accrued respectively in June and 
October 1853, and this action appears to have been commenced on 
the first of April, 1857. 

Recognizing the doctrine to be well established by international as 
well as the common law, that all actions must be brought within the 
period prescribed by the local law of the country Qex fori) where 
ihey are instituted, it becomes necessary to give a construction to the 
special laws above referred to, and determine to what extent plaintiflb' 
remedy in this action is affected by them. Four years not having run 
at the time of the commencement of the action, the general Statutes 
of limitations have no application. 

The phraseology of the Act of 1851 is peculiar, and, if we apply its 
provisions to contracts made after its passage, it is difficult to deter- 
mine its true intent and meaning ; but if, contrary to the ordinary 
rule, it was intended only to be retrospective, and to have no appHca- 
tion to rights of action commencing in futuro, it is easily understood. 

If it is construed to extend to contracts executed aft^r its passage, 
it becomes important to determine when the statute commenced to run, 
a^d also, if at the time of the commencement of the action — ^first, 
more than two and less than five years, or second, more than five 
years had elapsed since the cause of action accrued ? 

At the time the action was commenced, more than two years and 
less than five years had elapsed since the cause of action accrued, 
though under the provisions of the. act the action should have been 
commenced " within one year." But from what time ? When does 
the one year commence to run ? From the passage of the act, or 
from the time the cause of action accrued ? If from the passage of 
the act, then the one year expired before the cause of action accrued, 
and it would be impossible to bring any action within the time speci- 



108 DISTRICT COURT REPORTS. 



Bernheimer vt. Kiiig.<^Lebmaier r«. The Same. 

fied. If from the time the cause of action accrued was intended, then 
we must hold that if more than two years and less than five had 
elapsed since the cause of action accrued, the plaintiffii were bound to 
bring their action in one year aiter such cause had accrued — a continr 
gency that could not happen in this case. And under the second 
subdivision, when five years shall have elapsed since the cause of ac- 
tion accrued, it would not be possible to commence their action within 
the limitation of six months. 

The only rational conclusion that I can arrive at, is to hold that the 
Act of 1852 is, and was intended to be, retroactive in its operation, 
and only affects contracts existing at the time of its passage, and that 
the terms of limitation '^ within one year," and ^^ within six months," 
commenced to run from the same period. 

It results from this, that at the time of the making and maturity of 
those notes, the only statutes affecting plaintifl^' right of action in this 
Stale, were the general Limitation laws, which, as I have before stated, 
are no bar to the action. 

The most that can be claimed under the supplementary act of 1855, 
is, that on contracts in existence at the time of its passage, the right 
of action is barred after two years. There is a recognized distmction 
between the obligation of a contract and the remedy upon it — ^but if 
all remedies are wholly extinguished by a new law so that there re- 
mains no means of enforcing the contract, it would be difficult to rec- 
oncile stlch a statute with well understood constitutional provisions for 
the preservation of the obligation of contracts and vested rights. 

To extend tiiis supplementary act, operating in presently to contracts 
in existence at the time of its passage, the consequence would be an 
aboliti(m of all remedies, when the right to sue had existed two years 
before that time. 

The demurrer is sustained. 
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RICHARDS V8. WEBSTER. 

Twdfth Judicial District Cowrt^ June^ 1857. 

Money Had and Receiysd. 

An action for monej had and received can be maintained against a penon who, reoeir* 
ing a check on a Banking house for the use of another, fiuls to present and collect it 
in proper time. 

This is a motion to set aside the Report of a referee. 
Reynolds, for plaintiff. 
McCabe, for defendant. 

The referee found that one Loring had burned a kihi of bricks upon 
the premises of defendant, under lease firom him. 

That Loring executed a chattel mortgage to the plaintiff upon the 
bricks after they had been burned and while thej remained in the 
kiln. 

That Loring left the kiln of bricks in charge of defendant, with in 
structions to sell the same and pay the money to the plaintiffii, after 
deducting his conmiissions. 

That afterwards defendant sold a portion of these bricks and took a 
check in payment for the same, which he still held, without even hay- 
ing presented it for payment. That at the time of receiving the check 
and for several days afterwards, the drawer thereof had funds in the 
bank, on which it was drawn, sufficient to pay it. 

He also found that after selling the bricks and receiving the check, 
Loring forbade him to pay the money to the plaintifi. Thatplaintiflfe 
had demanded the same. 

The referee found and held as conclusions of law, that the direction 
by Loring to the defendant to sell the bricks and pay the proceeds to 
the plaintiffi, was coupled with sm interest in the plamti& aad it could 
not therefore be revoked. 

He also held, that an action for money had and received, could be 
maintained by showing the receipt <£ a check upon which the money 
could be obtained by presentation for payment. 

Norton, J. sustmed the Referee's report, and ordered judgment 
accordingly. 
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LEE vs. BLOCK. 

Fourth JucKcial District Cowrtj June^ 1857. 

General Denial — ^Demurrer. 

A general denial pats in isane the material and express allegations of the complaint, 

and is a good plea. 
A demnrrer to the whole answer mast he sustained or OTerraled ; it cannot he sos- 

tained in part or overruled in part. 

Demurrer to an answer. 

Lee k Brewster brought suit against Block and Block upon a judg- 
ment obtained in the Circuit Court of Alabama, in this Court on the 
1st of April, 1857, as the statute of limitations expired the next daj. 

The defendant pleaded a general denial, to which was added a plea 
of the statute of limitations similar to the case made in Bemheimer 
vs. King p. 106 ante. 

To this the plaintiff demurred and the cause was submitted on the 
brief furnished in the case of Bemheimer vs. King. 



■o' 



Sarmon ^ Labatty for plaintiff. 
Crockett ^ Page^ for defendant. 

Haqer, J. — ^This action is brought to enforce a judgment rendered 
Oct. 18, 1852, in a Circuit Court of the State of Alabama. 

Defendants answer and make defense : 1st, Bj denying each, and 
every allegation of the complaint ; 2d, That the alleged cause of 
action did not accrue within two years next before the commencement 
of plaintiff's action. 

To this answer plainti& demur generally, and allege as ground of 
demurrer that it docs not state facts sufficient to constitute a defense 
to the action. 

By the provisions of section 50 of the Practice Act, pljuntiff may 
demur to the whole answer when it contains new matter, or to one or 
more of several defenses set up in the answer. 

The first defense in the answer is well pleaded and puts in issue the 
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material and express allegations of the complaint. (Practice Act, 
section 46.) 

The demurrer being to the whole answer, it must be sustaued er 
overruled as to the whole answer, and therefore upon this issue I ca»- 
Bot proceed to consider the question raised bj the 2d defense of tke 
answer and intended to be presented — whether our statutes of limitar 
tioQ $tt a bar to a recovery in this action. Demurrer overroled. 



LYON V8. ROBERTSON. 

!Ruelftk Judicial District Court, June, 1857. 

Attachmbnt Bond — Damages. 

BiscoBtkivmi; a suit brought by uttaclimeat, is not a judgment snch as wiU emtitle tkt 
'ieffndaBts to recoTer damages against the svreties. 

Counsel who discontinue a cause can deny the discontinuance as a defense to a sec- 
ond action, when in the second action they appear for different parties. 

This is an action to recover $700, amount of an undertaking on 
attachment. On the 7ih. of February last, W. P. Thompson com- 
menced in this Court his action against the plaintiffs herein, and pro- 
cured the issuance of an attachment. The defendants executed an 
undertaking in the usual form required by law, conditioned that if 
Lyon & Cannon recoveredjudgmentagaiastThompson, they would pay 
to them the amount of the bond. The stock of goods in plaintife 
store was seized by the SherifiF, and at the end of four days released 
by giving an undertaking for that purpose. Subsequently Thompson 
served a notice on Lyon & Cannon and on the clerk, of the discontin- 
uance of the action, and an cntiy was made by his attorneys on the 
clerk's register to that eflfect. Plaintiffs to-day offered evidence to 
show the damage done to their credit, as merchants, by having their 
stock levied upon, but the Court refused to admit it. Defendants 
then moved for a nonsuit. 

B. S, Brooks, for plaintiff. 

Janes, Lake ^ Boyd, for defendants. 
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Norton, J. — In this case, plaintiflf could not recover for damage 
resulting to their credit as merchants, by reason of issuance of the 
attachment, nor for the necessary loss of time in releasing it, nor the 
legal expenses of defending the first suit brought against them. Evi- 
dence would be admitted to show the outlay made by plainti£& in 
procuring the release of attachment. The motion for a nonsuit would 
be granted, on the groimd that the filing and service of notice and 
entry on clerk's register were not a judgment of discontinuance — the 
statute requiring the defendants to obtain judgment before they would 
be entitled to recover on the imdertaking on attachment. The Court 
held, also, that though the same counsel who now appeared for 
defendants instituted the action against Lyon & Cannon in the first 
place, and made the entry of its discontinuance on the clerk's register, 
and served notice of same on Lyon & Cannon, yet they were at liberty 
to deny the action had ever been discontinued as a defense to this 
action on the attachment bond, as they were now appearing for differ- 
ent parties. Judgment of nonsuit. 



HASKELL v8. CORNISH. 

Twelfth Judicial District Courts Jime^ 1857. 
Promissory Notes of Trustees. 

A Promissory Note drawn by Trustees of a Church in their behalf and executed by 
them, will not create a liability against the Church, but the Trustees who signed it, 
will be held personally liable. 

This is an action on three promissory notes, each bein^ in the words 

following : 

•' San Francisco, April 5th, 1855 : Eight months after date, we, 
the undersigned, Trustees of the First African Methodist Episcopal 
Church, in behalf of the whole board of Trustees of said association, 
promise to pay to Darius Stokes, or order, four hundred and ninety 
eight dollars and seventy-five cents, with interest at three per cent, 
per month, until paid, for value received by said association. 

Henry C. Cornish. 

John C. Lew^is.'* 
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The plsuntiff alleges the three notes were subsequenflj assigned and 
transferred to him by Stokes. 

The answer of defendants alleges they never received anj consider- 
ation for the notes from Stokes, or from Haskell, and that the debt, it 
any be due, was by the trustees of the First African Church, being a 
corporation existing imder the laws of Galifomia. 

It appeared the notes were given to raise funds in sdd of the erec- 
tion of the edifice, and the records of the church were produced to 
show the Treasurer and Secretai^ were empowered to sign notes and 
contract debts in the name of the corporation. It also appeared that 
Stokes and plaintiff had taken the benefit of the Insolvency law. 

There was no evidence, however, introduced to show that plaintiff, 
when he took the notes, was made aware of their being a church lia- 
bility, and was aware of any other purport than the face thereof. 

Trial by Jury. 

0-. P. FobeSj for plaintiff. 

J". D. Oreiffh, for defendant. 

Norton, J., In the charge to the Jury, instructed them that these 
notes, as drawn, could not be enforced against the church property. 
They were given on behalf of the trustees, without any apparent 
authority so to raise the money. It seemed a common occurrence for 
notes of this kind to be made when a few persons get together to start 
a church, and the authorities vary as to the extent of liability of their 
makers. It depends altogether on the manner they were worded. If 
plaintiff purchased the notes in the ordinary course of business, before 
they became due, and not after, he was entitled to recover against 
third parties. If the Jury believed they were intended to be, and 
were executed as the notes of defendants, the plaintiff was also entitied 
to recover. 

Verdict for plaintiff. 

8 
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PENNIMAN vi. USEE.* 
liifeffih JuHeM BUtriet Court, July, 1857. 

The ealliiif of a penon " a tiutf/' k aetieteUt, aB4 fpeeUl damafe need not bo 

shown. 
Charg^ni; a penon wi^ beisf *' mntnutworthy '* avthoriiM At raeovery of tpecial dam- 

agei, if shown, anion a proper jnttiication ii proven. 

This was an action to recover $20,000 for alleged slanderous words 
spoken bj defendant, of and cc^ceming plaintiff. The first count in 
the complaint sets forth that im March, 1856, pluntiff was in the esir 
plojment of Bull, Baker k Go., at Shasta, and in consequence ef the 
utterance of the words complained of, and ^yen below, Penniman was 
discharged from his situation. The slanderous words charged are : 
*' Since he [meaning the plaintiff] has come to this country, he has 
greatly changed, and will now lie, trifle, and deceive his friends ; he 
[meaning plaintiff] spends his money foolishly, * * • uid has 
been accused of stealing money from a irm he was with here." 

The second count charges that the defendant, intending to injure 
plaintiff in his good name, and to cause said Penniman to be discharged 
from his employment, did say, speak, and publish of and concerning 
plaintiff, these words : '^ Penniman is not trustworthy," thereby mean- 
ing and intending, it is alleged, thi^t plaintiff was not deserving of con- 
fidence, and that he was a person unfit to be employed by said Bull, 
Baker & Go. 

A third count charges defendant with calling plaintiff ^^ a thief." 
All these words are alleged to have been spoken and published in the 
presence of divers persons, in the usual form. 

The answer of defendant denies all the allegations of the complaint 
except the words '^ Pennimaa is jsot trustworthy " were spoken by him, 
and the truth of this stateutfttt is alleged. Defendant denies also that 
plaintiff suffered any special damage, or that he was discharged by 
Bull, Baker k Go. by reason of the words complamed of being uttered. 

* See page 5> ante. 
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The evidence went to show that !F^e, the defendant, is one of the 
firm of Drexel, Sather k Church, Bankers at Sacramento, and that 
Pennitnan was a clerk at Bull, Baker k Co.'s from October, 1855, imtil 
Maj, 1856. It appeared that Baker, one of plaintiff's employers, was 
informed in San Francisco, in April, 1856, about one month after the 
alleged slanderous words were spoken, of their import, and thereupon 
wrote to his partner in Shasta to discharge Penniman from their em- 
ploj, which was done on the receipt of tiie letter bj Mr. Bobbins. The 
person who informed Baker of the character given to Penniman, refer- 
red to Fiske as his authority. Baker, after writing to his partner, 
called upon defendant and inquired what he knew of plaintiff. Fiske 
informed Baker that Penniman was untrustworthj and could not be 
relied upon. Plaintiff also introduced a letter written bj Baker to Mr. 
Bobbins, his partner at Shasta, informing him tliat he had received 
this information concerning the character of Penniman, and directed 
kis discharge from their employ, and to have nothing to do with him 
or with any house with which he was connected. Mr. Bobbins dis- 
charged Penniman on receipt of this letter. Bobbins' deposition was 
read for plaintiff to the jury. He testified up to the time of the recep- 
tion of Baker's letter Penniman had his confidence, and gave satisfac- 
tion in the discharge of his duties. Plaintiff, it appeared, subsequently 
discovered the author of the slanderous charges, and called upon Ba- 
ker in San Fraacisco, and attempted to convince him they were un- 
founded. Baker, it seemed, became satisfied that were not correct, 
and promised to recommend Penniman as a proper person in case he 
sought employment, but on subsequent conversation with Fiske, he re- 
peated the assertions, and further that he could prove them to be true. 
Baker, aft^r this conversation, refused to give the promised letter of 
recommendation. Pljuntiff then conmienced this action. 

On the part of defendant a number of witnesses were called and ex- 
amined to prove plaintiff unworthy of trust, and that he was a person 
of immoral character ; that his general reputation was bad, and while 
in the employ of the Sitka Ice Company he retained f 300 of the money 
that came into his hands. But it was shown that this amount was due 
to him for salary, and that he kept it, after consulting and receiving 
advice of counsel to that effect. Plaintiff was also at one time in the 
employ of the Pacific Steamship Company. 
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a. JF. ^ W. JSr. Sharpy for. Plaintiff. 
Orockett ^ Page^ for Defendant* 

Norton, J., charged the joiy : If thej beliered defendant had 
called plaintiff '' a thief/' or charged him with any crime equivalent to 
it, and it was untrue, plaintiff waa entitied to recover without showing 
Bpecial damage. If the defendant charged plaintiff with being untrust- 
worthy, as a clerk, and by reason of it he lost his employment, he was 
entitled to recover special damages by reason of the loss of employ- 
ment, unless defendant showed justification, or a proper defense. If 
the jury believed that defendant had stated that plaintiff was not trust- 
worthy, and the same was true, then defendant is entitied to a verdict. 
If tiiey believe Penniman was not discharged by reason of the utter- 
anoe of the alleged slanderous words by Ilske, and has shown no spe- 
cial damages, then jdaintiff cannot recover. 

The jury fSuled to agree upon a verdict. 



BANKS V9. BANKS. 

Twelfth Judicial JXstrict Court, June, 1857« 

BrVORCB — &BPARATB MAINTENANCE — ^INJUNCTION. 

The Conrt cannot Interfere, bj injunction, with the common property, in an action for 

dlToroe, where the prayer is for a separation, a menta et thoro, and not a vtnado mctt- 

• •• 
mnofitt* 

In tneh a tnit the conrt cannot appropriate or let apart property for the maintenance 

of the plaintiflP. 
The complaint may be allowed to be amended in the prayer, and altered bo as to pray 

for a dirorce a vinculo matrinoMu 

Tins is a suit to obt»n a decree of divorce from the bonds of matri- 
mony existing between Nancy and George S. Banks, and for an injunc- 
tion restraining the defendant from conveying or in any way encum- 
bering the joint property acquired during coverture. The ground of 
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eomplaiht is alleged extreme croelfy, and the facts set forth in tlie Ull 
certainly show a vast amount of oppression on one side and sufifering on 
the other. The parties were married in August, 1848, at the ciiy of 
New York, and iliere has been no issue from the union. The plaintiff 
alleges that she has a son about seventeen years old, by a former mar- 
riage, who is deaf, dumb, and almost blind, and therefore in a measure 
helpless and a proper object of pily and compassion ; but towards this 
boy, she alleges, her husband has acted cruelly, and has turned him 
out of doors, by means of which, plaintiff alleges, she has been kept in 
anguisb and unhappiness. Other acts of cruelty towards herself are 
alleged, which render it impossible, she alleges, for her to live with 
defendant. 

In the complaint it is stated that defendant is owner of a large and 
Taluable building, occupied as a livery stable, built upon leased ground, 
on Bush street, known as the Rassette Stables, with a dwelling in the 
second story ; that he is the owner of a hirge number of horses and 
carriages ; that he is also the owner of a dwelling-house on Bush street, 
worth about $20,000, all of which is common property, acquired after 
coverture in this State. That defendant has on various occasions 
threatened to put this property out of his hands in case plaintiff applied 
for a divorce, and put the same beyond the reach of the Court, so that 
plaintiff could not obtain any maintenance from the joint property. 

The bill first presented prayed for a divorce from bed and board, and 
for a separate maintenance. An application wa^s made upon it at 
Chambers for an injunction. As this may be considered one of the 
first cases of the kind that has come up before the courts, the ruling of 
the judge becomes interesting. Before this time all the proceedings 
instituted were to dissolve the bonds of matrimony, and it will be oV 
served that in divorces from bed and board the court has no power to 
provide out of the defendant's property for the support of the wifid. 

B. S. Brooks, for PWntiff 

Defendant not in Court 

Norton, J., refused the injunction, and held that plaintiff, on a bill 
for separate maintenance has no interest in the property itself, but only 
obtains as a final relief, a decree requiring the defendant to pay a cer* 
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tain sum for her sapport. This decree operates onljapon Qie defend- 
ant personalljy and does not in any way aflbct the property. Nor can 
the Court in such a stdt aj^ropriate or set apart any specific properly 
for the support or separate maintenance of the phiintiSl The relation 
of marriage still continues. No division of the common property Is 
made. The right of the husband to control and dispose of the common 
property cannot therefore be restrained. It was essential also that the 
bill should aver that the property was acquired after coverture, and in 
this State, and specify its value. 

The complaint was thereupon, by leave of Court, withdrawn, and 
amended by altering its prayer so as to ask for a decree of divorce firom 
the bonds of matrimony. 

Upon the complaint so amended an injunction was granted, on filing 
bonds in the sum of ^,000, to restrain the alienation of the property 
pending the suit. An order was also made upon the defendant to show 
cause why an allowance should not be made for alimony and expenses 
of suit. 



TOOMT v9. KNIGHTON. 

Fourth Judidal IH$trict Courty Jvly^ 1857. 
Judgment bt Defaxtlt. 

Under what drcmnstanoet a jadgment by defiinlt will be opened for excoMble neglect. 

Judgment was entered by default against defendant for money ad- 
yanced on the 14th inst., for $1396. Defendant now applies to open 
the judgment and for leave to defend. It appeared defendant was in 
the employ of the Pacific Mail Steamship Company, in Oregon, and 
had eome to this city en route for New York. Process was served on 
him about fifteen minutes before the departure of the steamer, on the 
20th June last, and while he was on board ; and one of the a£Sdavits 
read sets forth enough of time was not allowed before the steamer 
sailed to bring ashore his luggage. 

It is alleged defendant's arrival in this city was known to plaintiff 
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ten daj8 before his arrest, as he had during that time frequented the 
most public places, and his intention to go to the Atlantic States iras 
well known. The affidavit of defendant's attorney-in-fact alleges that 
bj the arrival of the next steamer from Oregon he expects to receive 
authentic evidence showing a good and substantial defense to this ao* 
tion. That defendant reindes at St. Helens, where all his property, 
worth thirty thousand dollars, is situated, and that he owns no property 
in Galifomia. Defendant says that he applied to the attorney of the 
plaintiff for further time to answer, which was granted upon making 
the preceding representations to him, and he did not believe he wmild 
enter the default without notifying him. 

The plaintiff states he was entirely ignorant of defendant's presence 
in the city until two days previous to the commencement of this action, 
and that being absent from town, he returned only three days before 
the sailing of the steamer. That on learning defendant was in town, 
he inquired at tiie principal hotels, but was unable to learn anything of 
him. That he was informed at the Pacific Steamship Company's Of- 
fice that defendant had come down from Oregon, and was stopping 
with a friend across the Bay, who had taken passage with him for New 
York. Plaintiff denies the material allegations in defendant's state- 
ment. The attorney for plaintiff deposes that he consented to g^ve 
time to answer imtil the arrival of the Oregon steamer, but defendant's 
counsel not having done so, he informed him of his intention to enter 
up judgment. 

C. McC. Delany^ for plaintiff. 

Satterlecj for defendant. 

Hager, J., held that the neglect in not filing an answer in this case 
was excusable at law, and under section 68 of the Practice Act he 
would release the party from the judgment, by opening the default, 
and allow him to come in and defend ; the affidavit on the part of the 
defendant showed that he had a good and substantial defense, and un- 
der the peculiar circumstances of the case he would order the default 
to be opened, and allow sufficient time for the defendant's counsel to 
communicate with Oregon, and obtain the hcia of the meritorious de- 
fense alluded to in the affidavits. 
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MYERS V9. WHITE. 

Sixth Judicial Diitrict Courts Julf/y 1857. 

Nsw Ibial — ERROinsous Yskdict. 

The Court hM ihe power to let Mide the rerdict of a jury, in part, for good caoie 
shown, and order a new trial npon that part alone which has been set aside. 

Waen this is done the verdict will stand good in ererj other respect, except the part 
tet aside. 

The facts are set forQi in the (pinion. 

Clark ^ Q-aM^ for plaintiff. 

McKune^ Johmon ^ Ankenyy for defendant. 

MoNSONy J., This is an action to recover the possesion of personal 
property. Upon the trial of the case the jury found in favor of plain- 
tiffi and assessed the value of the property at $199. Pliuntiff is dis- 
satisfied with the value of the property as assessed by the juiy, and 
asks that so &r the verdict may be opened or set aside, and the ques- 
tion reUtive to the value of the property be re-tried. In assesolng the 
value of the property the juiy wholly disregarded the evidence in the 
ease, and did manifest injustice to the pliuntiff. The evidence showed 
that the properly was worth firom four or five to twelve or fourteen 
hundred dollars ; the very lowest value fixed by the witnesses was four 
or five hundred dollars, yet the jury assessed it at $199, placing the 
value under two hundred dollars, for the piirpose, I presume, of com- 
•pelling the plaintiff to pay his own costs. 

My experience upon the bench has tended, in a very great measure, 
to impair my respect for jury trials. In too many instances the evi- 
dence in the case, and the instructions given by the court, are entirely 
disregarded by the jurors ; when they are sworn, they promise to heed 
and obey them ; but the pronuse is soon forgotten, and they permit 
their sympathies and prejudices to govern and control/them in making 
up their verdict. If the plaintiff in this case was entitled to a verdict, 
(and that he "waSi the evidence clearly established,) he was also enti- 
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fled to have the property justlj yalued and assessed. This tlie juiy 
failed to do. The right of plaintiff to the property was fully and fidrly 
tried. Under these circumstances what course should the Court pur- 
sue ? Set aside the whole verdict and subject the plaintiff to the 
trouble and expense of trying the whole case again upon its merits, or 
merelf open it so far as to permit the value of the property to be again 
submitted to a jury ? 

In tbe case of Winn v8, Columbian Insurance Company, 12 Picker- 
ing, p. 287, the Court say : " When there has been a full and fidr trial 
upon the merits, and a verdict to which no valid exception can be 
shown, we think it would not be consistent with the plain principles of 
justice to set it wholly aside, and throw the whole open again on ac- 
count of the mistake or misapprehemdon of counsel. There are manjf 
90 fituated that it would he highly proper to grant a new trial as to a 
particular pointy or for the purpose of correcting a partic^ar error or 
mistake." Hutchinson vs. Piper, 4 Taunt., p. 555. This is analagous 
to the case of judgments, awards, and other legal proceedings, good in 
part and bad in part, where the court will, if the position of the cause 
will admit of it, preserve that which is good and correct that only which 
is erroneous. Again in the case of Boyd vs. Brown, 17 Pickering, p. 
453, it was held that where the damages assessed by the jury are ex- 
cessive, a new trial may be granted in order to determine the amount 
of damages, without opening the whole case. The Court say : " We 
think the damages are excessive, but this we do not consider a suffi- 
cient reason for setting aside the verdict and granting a new trial so 
as to open the whole merits of the case to future litigation, which have 
been once fairly tried, especially as the verdict may be set aade in 
part, and a new trial granted with respect to the assessment of damar 
ges cnly, and thus the only error existing may be corrected without 
the expense of a new trial upon the merits." 

The ruling of the Supreme Court of Massachusetts in the two cases 
cited, appears to be approved by Chief Justice Oakley, of the Superior 
Court of New York. 8 Sandford's Rep., p. 19. 

In this case it is ordered that the question relative to the value of 
the property be re-submitted to a juiy, and so far, and no farther, the 
present verdict is set aside. 
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STATE OF CALIFORNIA vi. MARSTON. 

TTdrd Ji/ididal JKstriet Caurt^ Jub/^ 1857. 

Official Bond. 

Ab actioii can be maintained on an official bond, in the name of the State, for the le- 
corery of moneys deficit in the treasuiy, iSiough they belonged to the school funds, 
county funds, or other than State funds. 

A County Treasurer is responsible for moneys which were stolen from his custody, 
without any negligence on his part. 

This wjas an acti(fti brou^t on w official bond of Marston, as Treas- 
urer of the Coiintj of Alameda, agiunst Marston and his sureties. The 
breach alleged is that he received, as such Treasurer, $8,551 86, 
which he has failed to account for, and which is deficit in the treasury. 
Of this sum $1,395 42 belonged to tibe State Fund ; il,306 17 belong- 
ed to the County Fund ; $419 02 belonged to the School Fund ; 
$5,431 25 belonged to the County Building Fund. 

The defendants demurred to the complaint on the ground that this 
action eould not be mamtained in the name of the State, as to the 
sums of money other than that belonging to the State Fund, and an- 
swered, averring as a defense that the defendant, Marston, could not 
account for the moneys, as they were stolen from his custody as Treas- 
urer, without negligence on his part, and imder circumstances he could 
not prevent. 

Blake ^ Clarke^ for Plaintiff. 

PeMCj HarmUon ^ Pratty ior Defendant. 

Hbster, J., overruled the demurrer as untenable, under the condi- 
tions of the bond given to the State for the performance of duties as 
County Treasurer, and the duties were to safely keep and make pro- 
per returns of the State and County moneys. The answer also was no 
defense, as one of the duties of the Treasurer is carefully to guard 
against thefb, for that is the most ostensible requirement for a custodian 
of public funds, the presumption being in favor of an officer's honesty. 
United States v». Prescott, 3 How., 575. 

Judgment for the State. 
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McKENTT V9. GLADWIN. 

Twelfth Judicial District Courty Jvly^ 1857. 

Promissory Note — ^Interest — ^Fraup. 

The ante-dating ot a Promisiorj Kote ii not of itself sufficient to make it void, and is 

not unlawful, if done for the purpose of carrying out the intention of securing the 

the payee. 
Including the interest in a Promissory Note does not destroy its Talidity. 
If any part of • promissory note is added to the amount due the payee for the benefit of 

the maker, to hinder, delay, or defraud creditors, it will render the whole Toid and 

fraudulent. 

Action to recover $25,912 due on a promissory note, dated June 4th, 
and payable ten days after date, without grace. Defendants failed on 
the 18th of June, and plaintiff is the first attaching creditor. Their 
liabilities are $190,000. Assets, $80,000, besides stock in store which 
has realized $40,000 at auction. Garrison, Morgan, Fretz k Ralston, 
subsequent attaching creditors, and who have since obtained judgment 
for $8,896 against Gladwin, Hugg & Co., intervened for the purpose 
of setting aside plaintiff's attachment, on the ground of collusion and 
fraud. They allege unless the debt due them be secured by their at- 
tachment, the same will be in imminent danger of being wholly lost, 
and there is no other property or estate of the said Gladwin, Hugg k 
Go. on which said attachment can be levied, except that seized by the 
Sheriff. That if said property seized by the Sheriff be first applied 
to the satisfaction of the debt due McKenty, the proceeds thereof 
wiU be absorbed, and the claims of interveners and other attaching 
creditors against defendants will be lost to them. But if the demand 
of McKenty be adjudged fraudulent and collusive, and therefore void 
as against interveners, then the said property and effects, so attached 
prior to that of intervenors,, will be sufficient to satisfy the debts due 
by defendants to the other attaching creditors. Wherefore the 
intervenors have a direct interest to prevent the recovery by said 
McKenty of a judgment in this cause ; and for the reason why he is 
not entitied to recover, they allege and set forth that the promissory 
note of Gladwin, Hugg & Co., mentioned in McKenty 's complaint, is 
fraudulent and collusive, and was made without any good or valuable 
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consideration, and jKfBS executed and delivered with intent to defraud, 
liinder and delay the creditors of said Gladwin, Hugg k Co., which 
intent was well known to McKentj when he accepted said promissory 
note. Intervenors further allege that the msddng of the promissory 
note and the issuing of attachment thereon was a fraudulent device, 
arranged between defendants and McEenty for tihe purpose, and with 
tlie intent of defrauding the creditors of defendants. 

Gladwin, Hugg k Go. failed on the 18th June, and have since pe- 
titioned for the benefit of the Insolvent law; 

Upon this trial it was proved by Jackson McEenty, who was exam- 
ined as a witness by intervenors, that the note was made on the 15th 
or sixteenth of June last, in anticipation of the failure of Gladwin, 
Hugg k Co., and for the purpose of securing to McEenty the amount 
of sales and loans made by him to defendants, and also for his liabil- 
ity upon endorsements of their notes. The note for $25,912.05 was 
antedated to the 4th June, and payable ten days after date, without 
grace, and bore interest at two and a half per cent, per month. 

The consideration of this note was as follows : 

May 18, 1857. 86 casks of Hams, $4218.66 

" 19, " 100 " " 5082.21 

" " " Endorsement of defendants' note, payable 

June 19, 6000.00 

« 22, " 25 barrels of Flour, 306.25 

June 3, " 200 « « 2400.00 

" 4, " Endorsement of defendants* note, payable 

June 19th, 3775.50 

" " " Accommodation notes to defendants, due on 

June 19th, 8879.43 

" 5, " Loan to defendants,.. 1050.00 

Total, $25,912.06 

The one hundred casks of hams charged May, 19th were loaned for 
the purpose of hypothecation for the benefit of Gladwin, Hugg k Co; 
They were purchased from McEenty about the first of June by de- 
fendants. The sale on June 3d, of two hundred barrels of flour, was 
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payable in July. Plaintiff admitted the note was ^ven for ilie pur- 
pose of enabling him, in case it should become necessary, to attach the 
property of defendants as security for the foregoing amount; it being 
doubtful at the time it was given whether Gladwin, Hugg k Co. would 
1>e able to get through their payments. At the time of making the 
note for $25,912 05 none of ilie debts had matured. The debt for 
the merchandize being payable in July and the notes on June 19tb. 

Mr. McKenty testified he was a speculator in merchandise ; the 
note was made on the 15th or 16th June ; positive it was not made on 
the 17th ; it was made and signed by Mr. Hugg in his office ; it is not 
usual for me to take as large notes as this ; there may have been other 
persons present at the time, but I do not remember ; I had no particu- 
lar reason for dating the note on the fourth ; I am not aware Mr. Hugg 
knew it was ante-dated ; I do not think it was mentioned ; the motive 
I had for putting the date on the fourtii was that I would receive more 
interest, and that other notes from Gladwin, Hugg & Co. Were made 
on the same day. Often endorsed for defendants, and Mr. Hugg told 
me, some time before, if his house ever failed, they would secure me ; 
I had met Mr. Hugg during the day and he promised to come and 
sign the note ; when he came I had the note drawn up in my hand« 
writing ; I told him I would pay all the endorsed notes when they fell 
due. There was no agreement or paper passed between us and no 
understanding whatever relative to the note more than settling my 
claims against Gladwin, Hugg & Co. 

The examination of McKenty was mainly a close inquiry into his 
monetary operations for about a fortnight preceding the failure of 
Gladwin, Hugg & Co., in reference to the notes made by him and 
accommodation extended to defendants. It appeared that, on the 
17th of June, McKenty procured a discount of $5000 from Drexel, 
Sather k Church, upon his own note, and it was claimed on the part 
of the interveners that the discount was obtained by pledging the note 
of $5082 21, given by the defendants, with otiier notes, as collateral. 
It was claimed, also, on behalf of interveners, that there was no proof 
of the delivery, by McKenty, of 125 barrels of the flour, aa testified 
in his direct examination. The notes of $5000, $3957 50, and 
$3879 43, were all paid by McKenty at their maturity, and all the 
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prior notes which had been held and endorsed by him were pyem up 
to defendants before the trial. 

Mr. Hugg was called by plaintiff as a witness. He testified tiiat, 
on the 13th of June, he first conversed with plaintiff about giving the 
note for $25,912. It was understood McKentj was to tal^e up aH 
the other notes as they fell due, and the one sued on was given for 
that purpose. Asked him why it was not made payable on demand ; 
McKenty said it was of no consequence, as all the other indebtedness 
had been created about the 4th of June. Asked if he was prepared 
to meet the notes previously given ; McKenty said it would be pretty 
tight work, or something to that effect. There was no talk of attach- 
ing and no other paper passed between us. I told him I would call 
agiun and let him know what show we had of getting along. Called a 
second, time and told him he had better attach, as we could hold out 
no longer. First met McKenty on Montgomery street^ the 15tk of 
June, and asked him to go with me to Wilson k Alexander's at 12 
o'clock. Took a private room, and told him I was afraid we should 
fiul : that I hardly thought we could go through next steaiMr day ; 
said I was anxious to secure him some way, as he was the best fiiend 
I had in the country ; offered to ^ve a note for our entire indebtedness 
in lieu of the others out standing. McKenty expressed surprise, as 
he had no idea of our failing. 

On the foregoing facts, intert^nors claimed that ilie tnulsaetion was 
jEraudulent in law, if not in fact, not only because the effeti of the 
giving of $25,912 was in the nature of an assignment for the benefit 
of creditors, and therefore void under the insolvent law, but aho that 
it was firftudulent because it was an attempt te sue where the subject 
matter of suit was not yet due. It was fiirtker contended, that the 
claim of interest of two and a half per cent, per month, was also such 
a fraud as would vitiate the whole transaction, by reason that it was 
giving to McKenty a much greater amount than he would otherwise 
be authorized to collect. The ante-dating of the note was also a 
badge of fraud, and evidence of collusion between McKenty and 
defendants. 

On the part of plaintiff it was contended that inasmuek as the 
$25,912 note was given to be used, in case that Gladwin, Hugg & 
Co. should not be able to get through their payments, that therefore 
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it was not a fraud on the part of Md^entj to pledge the (5082 note 
on the 17ih June. That the traniaction was not eontrarj to the pro* 
visions of the insolvent law, and that the preference given bj defend** 
ants to McKentj being merelj for the purpose of securing him, was 
legal, and that the fact of interest- being included in the note did not 
vitiate the note itself. The Court and Jurj were warranted in disre- 
garding the stipulation for interest. 

Plaintiff waived all claim for interest and asked a judgment for <he 
principal alone. 

S. V. Smith and McAllUter^ for plaintiff. 

Shifter J Park ^ ShafUr and OroeheU f Pagt^ for intervener. 

Defendant did not appear bj attomej. 

NoRTONy J., charged the Jury that if tiie note for $25,912 was 
^ven in good faith for the purpose of enabling McEentj to secure 
himself, and without anj view rf benefit to defendants, or without anj 
intent to hinder or delaj tiie other creditors, then the transaction was 
a lawful one, and it was mot obnoxious to any statute of this State, or 
the Insolvent law. The ante-dating of the note was not of itself suffi- 
cient to make it void, and if it was done for the purpose of carrying 
Qjut the intention of securing plaintiff, it was not unlawful. Including 
the interest in the note did not destroy its validity, but it would be 
good, to the extent of the money due thereon for sales and amounts 
paid by plaintiff upon his endorsements. If any part of the note was 
added to the amount due plaintiff, and included in it with the intent 
of benefiting defendants, or hindering, or delaying creditors, it would 
render the entire note void. The question for the Jury to determine 
will be if the note made to McEenty was for the object of hindering 
or delaying creditors, or for the benefit of defendants. If they find it 
was executed for that purpose, the interveners are entitled to a ver- 
dict, K they find the converse true, then plaintiff is entitled to 
recover. But in arriving at a conclusion it would be their duty to 
take into consideration all the facts and circumstances laid before 
them. 

The Jury found in favor of plaintiff. 
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WOOD V9. HAMBLY. 

Twelfth Judicial DUstrid Covrty Jvly^ 1S57. 

Malicious PBosscimoN — ^Defense — ^Adyicb of Counsel, 

Flftintiff cannot recover in an action for malicions pitMecation where the fa^ts atfd.cir- 
camstancea wonld satisfy the mind of any one that an offense had been commitled, 
and the person arrested was the probable offender. 

Advice of counsel, fairly obtained and acted upon in good faith* wiU constitute proba- 
ble cause, and be a good defense. 

If the complainant in the arrest suit be a lawyer, it is ia factibr the jury to consider" in 
their delibfiratiens upon the advice of connseL 

This is an action for malicions prosecntion, growing out of plaintiff 
taking from possession ef defendant, last Febroary, certain books and 
papers belonging to the Mountain Lake Water Company- Both plain- 
tiff and defendant claimed then to be the regularly elected President 
of the corporation, and acting on their belief the plaintiff removed firom 
the office of the Company the books, etc., referred to. It is alleged in 
the complaint that the defendant, on the 6th of February last, went 
before the Police Judge and made complaint that the plaintiff had been 
guilty of the offense of grand larceny, upon which charge he was ar- 
rested, and that on the 9th of the same month plaintiff, after examina- 
tion, was held to answer in bail to ihe amount of $2000. It is further 
alleged that defendant procured certain persons to go before the Grand 
Jury, which body ignored the bill presented against plaintiff. The 
complaint concludes by alle^ng that by reason of said false and mali- 
cious complaint and charge, and of said illegal and malicious arrest 
and imprisonment, he hath suffered greatiy in body and mind, and hath 
been forced and obliged to lay cut large sums of money for counsel 
fees, and otherwise in defending himself against the same, and has suf- 
fered loss and hindrance in.Ius business by reason of the pemises, and 
has sustidned damages in the sum of $20,000, for which amount judg- 
ment is demanded. 

The defendant admits having made complaint, and caused the arrest 
of plaintiff, but denies he acted maliciously. 31ie defendant also alleges 
that he iiad reasonable and probable cause to prosecute plaintiff. The 
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answer states that before the 4th day of February defendant waff duly 
elected, and acting as President of the Mountain Lake Water Gompi^ 
nj, and as such officer had lawfully charge of the books of the Corpo* 
ration. That plaintiff, without the consent of the defendant, and with<« 
out any authority therefor, did with force and arms enter the office of 
the defendant, and without his consent, and against his will, took and 
carried away the said books in the affidavit described, forcibly and 
violently, and refused to return the same on demand. Therefore, de-> 
fendant alleges, he had just and reasonable cause to make, and did 
make the affidavit upon which defendant was arrested. The plaintiff, 
when brought before the Police Judge, of his own accord asked leave 
to waive the preliminary examination, thereby admitting reasonable 
and probable cause for the charge, and did thereby himself volimtarily 
place the said criminal chaise in the hands of the Grand Jury, without 
the procurement or application of the defendant. 

The tiestimony introduced went to show that in the month of Decejod- 
ber last an election was held for election- of President and Directoni 
of Mountain Lake Water Company. Stockholders in attendance voted 
some for a large number of shares, others by proxy, and many for a 
few shares. There were two tickets — the name of Col. Wood, the 
plaintiff, being at the head of one for President, and Gen. Hambly, the 
defendant, on the second. 

A large number of shares offered to be voted upon were rejected on 
the ground that the stock was improperly issued. Gen. Hambly waa 
declared elected, but plaintiff denied the legality of the proceeding by 
reason of throwing out the votes on this stock, which he contends were 
genuine, and which would havei>een cast in his favor and secured hiB 
return to the office of President by a very large majority. Proceed- 
ings were afterwards instituted in the Fourth District Court to restrain 
Hambly from performing the functions of President, and to establish 
the right of Wood to enter upon the discharge of the duties of the. 
office. Since then the suit has been discontinued, and Col. Wood re- 
signed the position of President. A considerable portion of the stock- 
holders who recognized plaintiff as President, opened an office and pro- 
ceeded with the business of the Company. Operations were coin- 
menced near the Lake, and they are now in progress. Some time ago 
Gen. Hambly assumed the responsibilities of President. To push the 
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work through he entered into correspondence with London capitalists 
for the purpose of forwarding the construction of the reservoirs and 
laying down pipes, but plaintiff insists, for the purpose of benefiting 
himself at the expense of all other stockholders. 

All these facts came out on the trial, for it seemed a part of the de- 
fense to show that Gen. Hamblj had probable cause to complain of 
plaintiff, for removing the books in lus custody while thus performing 
the duties of President, and that he (Hambly) had sufficient grounds 
to believe he was rightfully and legally elected to the office. 

It appeared from the evidence that, at a meetmg of the Directors of 
the Company, plaintiff and two others were instructed to procure the 
books of the Corporation, in defendant's poBsession, and take them to 
a new office. Wood proceeded to the office of the defendant, and hav- 
ing asked for a particular book to examine, when he got it removed it 
in presence of Hambly. The other books and papers were taken in 
defendant's absence, and it is alleged in the night time. The removal 
ot the books was made by advice of eminent counsel. The entire af* 
fidrs of the Mountain Lake Water Company, and the nature of the 
difficulties that have arisen recently, were gone into and laid before 
the jury. 

Defendant introduced evidence to show the character of the pro- 
ceedings had when he was elected. That the meeting was attended 
by the principal stockholders, and a majority of those entitied to vote 
cast them in his &vor, and that the stock rejected was issued contraiy 
to law. However, it seemed Mr. Hambly's votes represented only six 
or seven hundred shares, and at least seven thousand were rejected. 
It appeared that Mr. Wood has been connected with the coippany from 
its inception, and it was made also to appear that defendant'^ interest 
did not exceed being the owner of two shares. It was also proved that 
Mr. Hambly had consulted counsel before applying for a warrant, and 
that it was on advice first obtained in this manner he caused pkdntiff's 

arrest. 

The defense was that probable and reasonable cause existed for in- 
stituting criminal proceedings against plaintiff; and that Mr. Hambly, 
before commencing tlie prosecution, consulted with Col. James, on 
whose advice, after putting him in possession of the facts concerning 
the removal of the books of the Mountain Lake Water Company, by 
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Colonel Wood, he presented the charge of grand larceny against the 
plaintiff. On the part of plaintiff it was advanced ':hat this consulta- 
tion with another lawyer was in anticipation of the action now brought 
for malicious prosecution. Plaintiff also relied on the facts adduced 
by the testimony to negative the defense of probable cause. 

Cook ^ FenneTy for plaintiff. 

Wm. Duety for defendant. 

Norton, J., charged the jury substantially as follows : 
If the facts and circumstances in and of themselves would satisfy 
the mind of any one that an offense had been committed, and they 
pointed towards a particular person as the offender, and in this case 
the defendant had Mr. Wood arrested under such circumstances, it 
would constitute probable cause, and plaintiff could not recover. Much 
testimony had been introduced remote in character, but conceded on 
both sides to have some bearing on the issue, and so let in for their 
consideration. The jury would consider all this evidence to know if 
Mr. Wood intended to steal the books, and if Mr. Hambly has failed 
to satisfy them that he believed Mr. Wood had such purpose, he can- 
not sustain his defense on that points In another branch of the case 
it is contended that defendant, honestly and bona fidt sought the 
advice of counsel before calling upon the officers of justice to punish 
the offender against his rights, as plaintiff, it is said, was believed to be ; 
and having honestly and fairly made application to Col. James, a per* 
son competent to give advice, his action, upon such counsel, consti- 
tutes a defense. This question appears not to be settled in Great Brit- 
ain. In this country the Court would charge the law to be that 
advice fairly obtained fit)m counsel and acted upon in good faith by a 
complaining party, constituted probable cause. The jury, however, 
would have to look to the evidence and surroundmg facts to determine 
the good faith of the defendant in seeking the advice of other counsel 
before procuring the arrest of plaintiff. If Mr. Hambly concluded to 
institute a criminal prosecution against the plaintiff, and then called in 
another lawyer to assist in the proceeding before its commencement, 
and he approved of the grounds of complaint, it would upt be tiiat kind 
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of probable cause to make up a defense. It is said Mr. Hambly is a 
lawyer ; but the fact is insufficient to show it was not his duty to look 
elsewhere for advice. It may be that acquainted only with the civil 
practice, and not relying on his own knowledge, he looked for advice 
firom one skilled in the criminal law, and therefore the fact of plaintiff 
being a lawyer would not take from him the protection of this defense. 
But the fact of plaintiff being a lawyer, nevertheless, may be taken 
into consideration ; and whether his application to Col. James was fair 
and honest was also a matter the jury should not disregard. 
The jury found a verdict in favor of plamtiff. 



FORBES V8. SCANNELL. 

Fourth Judicial Dtatrict Court, July, 1857. 

Common law in china — Copartnership — ^Assignment. 

This State, in point of sovereignty and jurisdiction, has the same dominion over per- 
sonal that it has over real property actually situated within its territory ; it may by 
law regulate its transfer, subject it to process and execution, and control its disposition 
to the same extent it may exert in its authority over real estate ; but this should not 
be doae in violation of the rules of law as fixed by comity. 

In the absence of all proof that an assignment was made by compulsion of law, or under 
bankrupt or insolvent laws, it must be regarded as a voluntary assignment. 

Where, under an assignment in a foreign country, property passes to the possession of 
the assignees, though the assignment is not recognized by the California law, yet it is 
sufficient to pass the property, and the assignees are entitled to be protected in then: 
possession. 

The Common Law is the particular law applicable by treaty to Americans residing in 
China, and not the general law prevailing in the Chinese Empire for the government 
of an unenlightened, people. 

In copartnership each partner ordinarily, in the absence of fraud on the part of the 
purchaser, has the jus disponendi of the whole partnership property. 

Where a partner is absent, so that he cannot be consulted, an assignment by a copart- 
ner, of the partnership property, in trust for creditors, without preferences, if made in 
good faith, for sufficient cause, and for the benefit of the firm, is valid and should be 
sustained. 

In an assignment it is sufficient if the debtor unconditionally and unreservedly transfers 
the whole of his property to assignees for the benefit of all his creditors. 

The omission to annex the usual schedule is not sufficient to avoid an assignment. 
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It is settled in the United States that ^Mignments directly to creditors are not valid 

without their assent ; but if made to trustees for their benefit it idoes not require their 

assent 
In determining the validity of an assignment the question is, not whether fraud may be 

committed by the parties to it, but whether the instrument is fraudulent in its oper»> 

tion. 

The following are the facts of the case as agreed upon by stipula- 
tion, the other facts referred to in the opinion arose from depositions 
taken, or other evidence. 

1. That the plaintiffs in this action compose the firm of Russell k 
Co., and James Furdon & Co., of Canton, named in the ius»ignment of 
Nye Brothers & Co., hereinafter referred to. 

2. That the firm of Nye Brothers k Co., referred to in the assign- 
ment, was composed of 'Gideon Nye, Junior., and two or more other 
persons. 

3. That Messrs. Nye Brothers k Co., a mercantile firm composed of 
citizens of the United States, residents of and doing business in Canh 
ton, in China, shortly before the eleventh day of March, 1856, failed 
and became and on that day were insolvent. That on the said eleventh 
day of March, Gideon Nye, Junior, one of the said firm of Nye Broth- 
ers & Co., the only resident partner, and managing the affairs of the 
house at Canton, appeared before Oliver H. Perry, United States Con- 
sul at Canton, and signed and acknowledged before the said Consul an 
instrument in writing, which, with the acknowledgment thereof, is in 
^he words following : 

" Be it known that on the eleventh day of March, A. D. eighteen 
hundred and fifty-six, before me, Oliver H. Perry, Consul of the Unit 
ed States of America, at Canton, China, personally came and appeared 
Gideon Nye, Jr., a citizen of the United States of America, and at 
present a resident of the city of Canton, China, and a partner in the 
commercial house of Messrs. Nye Brothers .& Company, residing, 
transacting, and doing business in the city of Canton, China, he being 
the only partner in the said commercial house of Nye Brothers k Com- 
pany here present, and requested me to note that he desires to asagn 
and hereby does assign, all and singular his real and personal property, 
as well as all and singular the real and personal property belonging and 
appertaining unto the said commercial house of Nye Brothers k Co., 
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ivhether afcuate in China or elsewhere, jointly unto Messrs. Russell k 
Company, a commercial house residing and doing business in Canton, 
China, and unto James Purdon & Company, also a commercial house 
residing and doing business in the said City of Canton, China, in trust 
and for the benefit of each and all the creditors of the said Gideon 
Nye, Jr., and the said commercial house of Nye Brothers & Company, 
and the said i^pearer declared that he reserves to himself sufficient 
time to record in this Consulate a full and complete schedule of all the 
assets and liabilities, whether appertaining and belonging to him per- 
sonally, or appertaining and belonging to the said commercial house of 
Nye Brothers & Company, of which he is a partner as aforesaid. 

GIDEON NYE, Jr., 
For self and for 

NYE BROTHERS & CO. 

Noted before me on the eleventh day of March, A. D. eighteen hun- 
dred and fifty-six, at the hour of two P. M., this day ; in faith whereof 
I hereunto sign my name, and affix my seal of office. 

, ^ OLIVER H. PERRY, 

J L. s.. I Z7. S. Consul. 

That at the lime of executing said instrument the said firm of Nye 
Brothers k Company was largely indebted to citizens and residents of 
China, and to citizens and residents of the United States, and to citi- 
zens and residents of Great Britain, and also to citizens of Grea{ 
Britain and the United States residmg at Canton. 

4. That the merchandise in controversy was shipped by Nye Broth- 
ers & Co., from Canton, to Morgan, Hathaway & Co., at San Fran- 
cisco, in the ship called the " Barreda Brothers,*' before their failure, 
in March, 1855, and that the " Barreda Brothers " returned to Canton, 
after the failure, from stress of weather, when the plaintiffs took actual 
possession of the goods, as assignees, under the before recited assign 
ment of Nye Brothers & Co., and shipped them directly to Morgan, 
Hathaway & Co., for sale, with instructions to account to them, as 
such assignees, for the proceeds ; and that the seizure of the goods 
was made while in the possession of Morgan, Hathaway & Co., under 
the consignment of the assignees. 
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5. That after the execution of the said asfflgnment, a controversy 
arose between one A. B., a citizen of the Umted States residing at 
Canton, and the before mentioned Russell k Co. and James Purdon 
& Co., assignees as before mentioned, which became and was pending 
before the said Oliver H. Perry, United States Consul at Canton, and 
in which was involved the question, whether or not the said assignment 
was good and valid ; and in said proceeding the said Oliver H. Perry 
rendered a decision in the words following : 

^' After a true and careful consideration of the cafle, the Court de- 
cides, that the assignment made by Gideon Nye, Jr., on the lltii of 
March last, of all and singular his real and personal property, as well 
as all and singular the real and personal property belonging and ap- 
pertaining unto the commercial house of Nye Brothers k Co., unto 
Messrs. Russell k Co. and James Purdon k Co., in trust for the benefit 
of each and all the creditors of the said Gideon Nye, Jr.; and the said 
commercial house of Nye Brothers k Co. has received the assent and 
adoption of his, the said Gideon Nye, Jr.'s, copartners; and that an 
assignment made after insolvency, which divides the assets with perfect 
equality among all the creditors, is considered by the Court, under its 
equity jurisdiction, as a valid trust, and will be sustained. 

^^ It is, therefore, decreed that all proceedings in this case be stayed 
without day. 

^' The costs in this case to be paid, one-half by the plaintiflf and one- 
half bv the interveners." 

OLIVER H. PERRY, 

U. S. Camul. 

L. A. Hitchcock, 

0. E. Roberts. 

6. That the assignees have, by general and special circulars, notified 
the creditors and others dealing with the house of Nye Brothers k 
Co., of the state of the assets and liabilities ; and that their business 
as assignees in the execution of their trust, is still unsettled. 

7. That the the defendant, as Sheriff of San Francisco county, 
seized the goods in controversy, by a valid execution issued upon a 
valid judgment in favor of F. Huth k Co. vs. Nye Brothers & Co., 
and that said defendant knew at the time of such seizure that said 
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goods were claimed bj the plaintifi, as aaaignees of the defendants in 
the execution. 

8. That the value of the said goods is fifty thousand dollars. 

SaUedkf Peadiif ^ BiUingij and G. YaU^ for plaintiff. 
JuUui K. Hose and W. Duer ^ D. Lakey for defendant. 



Hagsb, J. — The parties, by stipulation in writmg, have agreed upon 
and admitted the principal &cts, and I shall therefore not refer to them 
except so fiur as it may be necessary to explain my conclusion upon 
some of the prants raised upon the argument. 

Upon ibe llih day of March, 1855, the mercantOe house of Nye 
Brothers k Co., doing business at Canton, China, became insolvent, 
and Gideon Nye, Jr., the only member of the firm then in Canton, for 
himself and his firm, before the U. S. Consul at that place, made and 
executed a written assignment of his personal, and also the partnership 
property, to the phuntifi, residents of fhe same place, ^' in tarust and 
finr the benefit of aD the creditors of said Gideon Nye, Jr., and the said 
eommercial house of Nye Brothers k Co.'' 

The asfflgnees albcepted the trust, entered upon the duties of- their 
office, and with the acquiescence and cooperation of the creditors ro- 
dding in Cluna, took the possession and control of the insolvents pro- 
perty, and proceeded to convert it into money. 

This action is brou^t by plaintiffs, as assignees, against the defend- 
ant. Sheriff of this County, to recover the value (admitted to be 
#50,000) of a quantity of teas belon^g to the insolvent's estate, ship- 
ped and consigned by plaintiffs to a mercantile house in San Francisco, 
for sale, and there seized by defendant under an execution issued upon 
a judgment for $200,000, obtamed by Frederick Huth k Co., of Lon- 
don, Great Britain, before the arrival of the goods in this State. 

The principal question to be determined is whether the asdgnment 
made at Canton, by the one partner, Gideon Nye, Jr., is valid and 
binding upon the firm of Nye Brothers k Co., and sufficient to vest 
the property in question in the assignees, as against the judgment 
creditors named, and prevent its being seized by them upon execution. 

In coQffldering the question it is necessary in the first place to deter- 
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mine the law that is applicable to and should govern in testing the van 
lidity of the assignment, and of the rights of property. 

1. It was urged upon the argument that the property being now 
within the territory of this State, the validity of plainti£b' title, and the 
assignment, must be tested by the lex fori. 

For many purposes personal property is deemed to have no 9itit9 
except that of the domicil of the owner, yet this being but a legal fic- 
tion it yields whenever it is necessary, for the purposes of justice, that 
the actual situs should be inquired into. At the time of the assign- 
ment the property belonged to Nye Brothers & Co., and was then 
upon the high seas ; owing to stress of weather the doxp put back to 
Canton, where the property w'as taken possession of by plaintiffi, under 
the assignment, and by them forwarded to this port. 

This State, in point of sovereignty and jurisdiction, has the same 
dominion over personal that it has over real property actually situated 
within its territory ; it may by law regulate its transfer, subject it to 
process and execution, and control its disposition to the same extent it 
may exert in its authority over real estate ; but this should not be done 
in violation of the rules of law as fixed by comity. 

According to tiie authorities in the United States there is a recog- 
nized distinction between assignments in invitumy or under the bank- 
rupt laws, and voluntary assignments made by the owner of property 
while residing in a foreign country ; in the one case the transfer is by 
the operation of the law of the foreign country, in the other it is by the 
act of the party. In the absence of all proof that this assignment was 
made by compulsion of law, or under bankrupt or insolvent laws, it 
must be regarded as a voluntary assignment. Such assignment, if 
made according to the law of the domicil, will generally pass personal 
property, whatever may be its locality, abroad as well as at home. 
Stoiy C. L., §410-411. 

Now in this State, by our insolvent laws, as construed by the Su- 
preme Court, all voluntary assignments by insolvent debtors for the 
benefit of creditors, are declared void. If, therefore, at the time of 
the assignment, this State had been the situs of the property, or if 
there had been no delivery in China to the assignees, and the property 
had arrived here as the property of the insolvents, the lex loci rei sitCB 
would have prevailed over the law of the domicile and the questions 
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involved herein would have been determined by the laws of this State. 
But the assignment, and the delivery of the property under it, having 
been made and completed in China, and our statute law having no ex- 
tra-territorial force, the assignees, if the assignment is in other respects 
valid and sufficient to pass the property, became lege loci the legal 
owners, and entitled to be protected in their possession of the property. 
United States vs. U. S. Bank, 8 Rob. (La.) R., 262. 

2. At the time of the failure and assignment Gideon Nye, Jr., re- 
mded, and the place of business of their house was at the " FactorieSj^^ 
as it is called-*-an inclosed place, isolated and consisting of a few acres 
— outside of the walls of Canton, where the foreigners had their habit- 
ations, and were only permitted to reside and do business at that port. 
By the treaty of July 3d, 1844 (see treaty, U. S. Statutes at Large, 
692) between the United States and China, five ports, of which Kwang 
Chow (Canton) is one, were opened to American commerce, and our 
government is authorized to appoint Consuls, and our citizens are per- 
mitted to reside there. 

This treaty also provides for the examination and decision of contro- 
versies between citizens of the United States and subjects of China. 
Also that all questions with regard to rights of property or person, be- 
tween citizens of the United States, shall be subject to the jurisdiction 
and regulated by the authorities of the government of the United 
States. And that controversies between the citizens of the United 
States, and the subject of any other government, shall be regulated by 
the United States and those governments, without any interference on 
the part of China. 

By the Act of Congress of August 11th, 1846, (9* Stat, at Large, 
276,) the Commissioner and Consuls of the United States, appointed 
to reside in China, are vested with judicial authority in civil and crim- 
inal cases ; the laws of the United States are extended over citizens of 
the United States in China, and where they are deficient the common 
law is extended in like manner ; and where they are both deficient the 
Comnnssioner shall, by decrees and regulations, which shall have the 
force and effect of law, supply such defects and deficiencies. 

By the testimony it seems neither Europeans nor Americans resort 
to the Chinese Courts for the adjudication of questions involving ri^ts 
of property, or for any other purpose, but each in such cases applj for 
relief, and transact legal business before their respective consuls. 
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What the prevailing Chinese law is does not appear, nor do I think 
it material, for if the provisions of the treaty are observed the laws of 
that country cannot prevail, and their tribunals, even if competent, 
have not the power to give relief when a controversy occurs between 
citizens of the United States and the subjects of any other government, 
although there may be no regulations by treaty on the subject between 
the respective governments. 

The members of the firm of Nye Brothers & Co, and the plaintiiBb 
are American citizens, and as such, under the treaty, and the subse- 
quent le^slation of Congress, are entitled to the protection of that sys- 
tem of jurisprudence known in this country and England as the comr 
mon law. This same law prevails here and is the rule of decision in 
this State. 

According to the principles of the common law the effect and valid- 
ity of the instrument of assignment must be tested by the lex loci of 
the assignment ; that is, the particular law applicable to Americans re- 
siding in China, and not the general law prevaiUng in the Chinese Em- 
pire for the government of an unenlightened people, unused to the 
customs and civilization of Christian nations. Even if we should hold 
that the general Chinese law must control, in the absence of aU proof of 
w^fat it is, by the law of this State the conmion law would be regarded 
as the lex lad of the assignment. 

Adopting the principles of the common law for our guide, I will pro- 
ceed to notice and consider some of the objections made against the 
vahdity and form of the assignment. 

I. One member of a partnersMp firm cannot alone make a valid 
assignment of the whole partnership effects for the benefit of creditors. 

In the absence of bankrupt laws prohibiting it, debtors have an ab- 
solute legal right, in good faith, to make a general assignment of their 
property in trust for the benefit of their creditors ; this power rests, as 
an incident to the right of properiy itself, on the same foundation with 
that to acquire and enjoy.. 

In cases of copartnei'ship, each partner being the authorised agent 
of the firm, in ordinary cases, and in the absence of fraud . on the part 
of the purchaser, has the complete jus disponendi of the whole part- 
nership property. But in regard to the power of one partner to make 
an assignment of the partnership effects for the benefit of credit(»:s, 



140 DISTRICT COURT REPORTS. 



Forbes v», Scannell. 



there is some conflict in the authorities, and the law, in some respects, 
is not conclosivelj settled. 

The principles deducible, as settled by the weight of authority, ap- 
pear to be these : 

1. That one partner may assign a portion or the whole of the part- 
iiership efiects direeUy to creditors, in payment of partnership debts. 

2. That an assignment made by one partner in iiie name of the firm, 
and with the consent of his copartners, is of the same effect as if made 
by an. 

8. That one partner cannot make a general assignment to trustee$ 
for the benefit of creditors, against the consent or without the concur- 
rence of his copartners, the latter being present and capable of acting 
in the matter. 

The numerous authorities upon these points may be found referred 
to and collated in Burrill on Assignments, pp. 18, note (4), 86-89 ; 
8 Kent's Com. (7th ed.), 44, and notes (a) and (1) ; Collyer on 
Part., §395 and notes. 

I have not met with a case where it has been decided for or agunst 
the precise proposition — whether or no at common law one partner can 
make a general assignment of the partnership property, to trustees, for 
the benefit of creditors, without giving preferences, when his copartner 
is absent and cannot be consulted. The cases bearing most directly 
upon the question have mostiy grown out of controversies between part- 
ners themselves — ^for instance where one not joining in the assignment 
brings suit to set it aside— and the decisions have been based on the 
ground that such assignments work a dissolution of the partnership ; 
are out of the course of trade ; not within the implied powers incident 
to the partnership relation ; and are in fraud of the rights of the other 
partners. In some instances, too, the decisions have been influenced 
or controlled by local insolvent laws or statutes regulatmg these assign- 
ments. 

After reviewing all the authorities, a general conclusion, which ap- 
pears to me to be reasonable, has been announced as inferable from 
the decisions pertinent and analagous in principle, to this effect : that 
where a partner is absent, so that he cannot be consulted, an assign- 
ment by the copartner of the partnership property, in trust for credit- 
ors, without preferences, if made in good faith, for sufficient cause and 
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for the benefit of the firm, is valid and should be sustained. BurxiUi 
56-57 ; 1 Amer. L. Cases, 444. 

To these principles of law let us apply the facts. 

It is alleged that the firm of Nye Brothers k Co. consisted of Gid- 
eon Nye, Jr., Clement D. Nye, and Charles K. Tuckerman. By the 
proofs it is shown that Clement D. Nye, at the lime of the failure, was 
residing and doing buEdness at Shanghae, about nine hundred miles 
from Canton, and that it required from ten to fifteen days to make a 
trip and return between the two places. Tuckerman was a salaried 
partner, not sharing in the profits and losses, and at the time of the 
assignment was absent from China, on a trip to Calcutta. Subsequent 
to the assignment Clement D. Nye denied that he was a partner at the 
time of the failure, asserting at the same time that he had withdrawn 
from the house in August previous thereto. By the proceedings had 
before the United States Consul, as contained in the stipulation, it 
seems he held that the assignment received the assent and adoption of 
the copartners. 

The immediate cause of the assignment was the arrival of the Euro- 
pean mail, with the return of protested bills drawn by the firm upon 
London. It does not appear that either of the alleged partners have 
made objection or dissented to the assignment, but on the contrary, 
from the facts disclosed, the presumption is the assignment was fairly 
made and acquiesced in.by them ; that it is beneficial to the interests 
of the copartnership, and the absent partner must be considered as 
having vested in Gideon Nye, Jr., implied authority to act in all mat- 
ters for the benefit of the firm. 

II. Another objection i«, the assignment is defective inform. 

In assignments of this character the law requires no particular form 
to be observed. They may be by the debtor to the assignees in the form 
of a deedpollf without making the latter a party ; or bipartite, between 
the debtor and assignee, the latter executing it as a formal party ; or 
tripartite, between the assignor, assignee, and creditors, all executing 
it as formal parties. 

It is sufficient if the creditor unconditionally and unreservedly trans- 
fers the whole of his property to one or more assignees for the benefit 
of all his creditors. By such an assignment a trust is created both at 
law and in equity, for all the creditors, rateably, and a court would en- 
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force and sustain it for their benefit. This assignment is substantially 
in conformity with the requirements of law. It is an absolute transfer 
of the whole property, without reservation, to the assignees in trust for 
the benefit of each and all the creditors. The assignees received the 
assignment upon this express condition, and having accepted it, and 
entered upon the performance of their duties, by intendment and opei> 
ation of law there is an implied trust which they are as much bound 
faithfully to execute as if they had expressly covenanted to do so. 
They might have declined to act, but not doing so, by merely accept- 
ing the assignment without executing it, they become the trustees of 
the creditors, and a court, upon application, would compel the faithful 
execution of the trust for their benefit. This rule of law is not altered 
although the assignees are named as Messrs. Russel & Co., and James 
Purdon & Co., but is applicable to all or any of the parties named who 
have accepted. Neither is it necessary to the validity of the instru- 
ment that it should contain an express power to sell ; this is necessa- 
rily implied by every conveyance for the payment of debts. Burrill, 
228-229, 263, 281, 451 ; 2 Story's Eq. J., §1045, and authorities 
cited. 

Neither is the omission to annex the usual schedules sufficient to 
avoid the assignment. If it contains a provision, as is the fact here, 
that schedules are to be made out, (which by the proof appears to have 
been done in this case,) any inference of fraud from this circumstance 
is repelled. Such a provision is not a condition precedent to the ope- 
ration of the assignment. Burrill, 255. 

Nor do I thmk it a material or valid objection tliat the assignment 
18 made for the benefit of the creditors of the assignor, and those of 
Nye Brothers & Co. The instrument itself creates no priorities, gives 
no preferences ; nor are the different classes of creditors by express 
terms placed upon an equality, or entitled to pro rata payments ; the 
assignment does not specify how or to whom the payments shall be 
made, but simply declares it is for the benefit of " each and all" The 
payment of tiie private and firm creditors must therefore be made ac- 
cording to the ordinary rules of law applicable thereto, as established 
by the law of partnerships ; or as a court of competent jurisdiction may 
direct. 

In tiiis connection it may be remarked, by the stipulation it appears 
the validity of this assignment has been sustained by a judicial decision 
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of the U. S. Consul, at Canton, which, if not conclusive, should at 
least be received as some evidence of the lex loci of the assignment. 

III. A further objection is, tJie assignment has not been assented to 
or executed by all the assignees or by the creditors. 

In addition to what has been said it may be stated it appears that 
the assignees are proper and suitable persons for the position ; that 
some of them have accepted, and it is not in proof that any have de- 
clined to act. Acceptance is presumed until the contrary is shown, 
even where the trustee is absent ; and an acceptance by one or more 
of several assignees, where two or more are appointed, is operative as to 
the assenting trustee, unless the instrument of assignment contain a 
condition to the contrary. Burrill, 281-282 ; 2 Rt., 633 and note (6). 

In this country it is authoritatively settled by the Supreme Court of 
the United States, as well as by most of the State Courts, that assign- 
ments directly to creditors are not valid without their consent, but if 
made to trustees for their benefit, it does not require their assent, or 
that they shall be formal parties, to render them valid and operative, 
unless the assignment is drawn with reference to the creditors* becom- 
ing parties, or is made upon the express condition that they or a por- 
tion of them shall sanction it. K they are made in good faith by the 
debtor, and assented to by the assignee, the assent of the creditors will 
be presumed, and it will be deemed a valid conveyance, founded upon 
a valuable consideration, and good against creditors proceeding ad- 
versely by attachment, or seizure upon execution, of the property con- 
veyed thereby, unless all the creditors for whose benefit the assignment 
is made repudiate it. 2 Story's Eq. J., §1036, a, and note (3) ; 2 
Kt., 533, and notes (a) and (6) ; Burrill, 84, 307-316, and cases 
referred to. 

In England the same rule has not been so uniformly adopted, and in 
some of the cases it has been held that the assent or privity of credit- 
ors to an assignment is essential to render it operative in their behalf. 
By reason of their bankrupt and insolvent laws these kinds of voluntary 
assignments have been discouraged by the Courts of that country, and 
how far the adverse decisions may have been influenced by their local 
laws and the use of the tripartite instrument of assignment, which it 
seems is there most commonly used, I have not sufficiently examined ; 
but I feel unwilling to depart from the course of American adjudica- 
tions, and adopt a rule which I consider less sound in principle. 
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The creditors in China, according to the proof, representing about 
two-thirds of the whole indebtedness of the firm, held several meetings 
with the assignees ; took measures to cany out the assignment ; assist- 
ed and gave instructions to the assignees about the property. This 
would be sufficient assent andpiviti/ on the part of the creditors resi- 
dent in China, within the American or English rule, especially as a 
verbal assent is sufficient. Burrill, 317. 

lY . The last objection that I shall notice is : That the assignment 
is fraudulent and void. 

Excepting the absence of schedules, which has heretofore been refer- 
red to, there are none of the usual indicia of fraud appealing upon the 
face of the assignment itself. It is general in its terms and contains 
no unusual proviisions or clauses, or anj reservations in behalf of the 
assignors Those of an extnnsic character referred to in the argument, 
and relied upon as sufficient to invalidate the assignment are as fol- 
lows: 

1. That the assignees have mismanaged the property, allowed the 
assizor to retain the possession of a portion, and to assist them in the 
performance of their duties as to the residue. 

It is in evidence that at a meeting of the creditors at Canton, it was 
decided that the assignees should allow the wife of Gideon Nye, Jr., 
$2,000 worth of furniture belonging to his estate ; and also tiiat the 
assignees employed Nye himself to assist them in the estate, at the 
rate of one hundred dollars per month. 

In determining whether or no an assignment is fraudulent as against 
creditors, the question is not whether fraud may be committed by the 
parties to it, but whether the instrument itself is fraudulent in its ope- 
ration. Subsequent events do not generally aSect the character of the 
assignment. If it is valid in its creation, it is not invalidated by sub- 
sequent fhiudulent or illegal acts of the parties. If the assignees, 
witiiout sufficient authority, suffer the property to become lost to the 
estate, or diimnished in value, they are not discharged from liability. 
If the estate sustains a loss on account of their shipping a portion of 
the goods to this market for sale, (not a reasonable probability,) they 
may render themselves personally liable for the deficiency ; but their 
acts alone, if illegal or fraudulent, cannot vitiate the assignment. Even 
if Gideon Nye, Jr., had withheld the furniture without any consent of 
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the assignees or creditors, the validity of the assignment would not 
have been impaired. Burrill, 304, 400-401. 

Nor can the fact that the assignees employed the assignor as their 
agent or clerk, and as such he was in the possession of the property, 
be regarded as evidence of an origmal fraudulent intent. This, from 
want of necessary information, many times becomes essential to a prop- 
er execuftion of the trust, and the assignee is held responsible for his 
acts the same as any other agent or employee engaged about the busi- 
ness. Burrill, 303, 429-430. 

2. That the assignment being void in part, because it conveys real 
and personal property, and is not under seal, is therefore void as a 
whole. 

There are many exceptions to the rule that an assignment cannot be 
void in part without being void in toto ; and one of these is that it may 
be valid as to the personal property and void as to the real. Rodgers 
V8. Forrest, 7 Paige's Ch. R., 272 ; Burrill, 401-406. 

This in controversy is personal property, and the instrument of as- 
signment, as a simple contract, is sufficiently well executed to transfer 
the title to that kind of property. 

There is no evidence that the assignors owned or possessed any real 
estate, and it is unnecessary to consider the validity of the assignment 
to convey that kind of property. 

I have not noted all the cases from which my conclusions have chiefly 
been derived, but by consulting the text books as I have indicated, ref- 
erence can be had to those not cited. 

The validity of the assignment, and plaintiffs' title to the property 
at the time of the seizure, is sustained. 

Judgment should be awarded in their favor for the value of the prop- 
erty, and a finding may be drawn accordingly. 
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WALTHAM vs. WALTHAM. 

Sixth Judicial District Courts JvHy^ 1857. 

Parent and Child — Custody op Children. 

The general rale is that the father is entitled to the custody of the children, becanse it 
is supposed he is better capable of educating and supporting them. 

Next to the right of the father that of the mother must be recognized. 

If the husband is insolvent, and unable to provide for the maintenance of the children» 
and the mother is possessed of property, and with the children in her custody, is prop- 
erly supporting and educating them, the Court will not interfere with that custody 
while an action for divorce is pending between the parties. 

The Court will take into consideration the abandonment of the family by the fiither, 
and the probable desire to annoy and harrass the mother by this application, because 
she has applied for the divorce on the ground of desertion. 

The facts are fully set forth in the opinion. 
Crocker ^ Robinson^ for plaintiflF. 
Winans ^ Syer^ for defendant. 

MoNSON, J. — ^This is an application on the part of J. G. Waltham for 
the custody of his two children— the one a girl about eight years old, 
the other a boy about fiye years. Flaintifif and defendant are husband 
and wife, but now living separate and apart. The children are now 
living with their mother at a place in El Dorado county known as Wild 
Goose Flat, where plaintiff and defendant resided together for about 
eight months previous to their separation. In the month of October 
last, the plaintiff left and abandoned his wife and children, and has re- 
mained absent from them ever since. Previous to the issuing of this 
writ, defendant had commenced an action for divorce in El Dorado 
county. 

In a general sense, that the father has a paramount right to the 
custody of his child is undoubtedly true. Why has he this right in 
preference to the mother ? Is it on account of any absolute vested 
right ? No. It is because the law, regarding what will be best for 
the child, supposes the father to be better capable of educating and 
supporting it, and when grown up, to advance its interests, than the 
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mother. It is a mistake to suppose that the father has an absolute 
right to the custody of his child. Where all things are equal he has 
the paramount right, because, as before remarked, the law, consulting 
the real, permanent welfare of the child, presumes it to be more for its 
interests to be under his nurture and care for maintenance and educa- 
tion. When, therefore, says Judge Story, the Court is asked to lend 
its aid to put the infant into the custody of the father, and to withdraw 
him from other persons, it will look into all the circumstances, and as- 
certain whether it will be for the real, permanent interest of the infant, 
and if the infant be of sufficient discretion, it will also consult his per- 
sonal wishes. United States vs. Green, 3 Mason's Rep.-, p. 485. 

In the case of Miner vs. Miner, 11 Illinois Rep., p. 49, Mr. Justice 
Caton says, " Upon the extent of the legal right of the father to the 
custody and control of his children, many contradictory decisions are 
to be found." We think it clear, nevertheless, that he does possess that 
right, unless he has forfeited, waived, or lost it, either by misconduct, 
misfortune, or some peculiar circumstances, sufficient in the opinion of 
an enlightened Chancelor, to deprive him of it. In the event of a 
separation of the parents, this right must be conferred upon one of 
them. Next to the right of the father that of the mother must be rec- 
ognized. These rights, however, are subject to the control of the 
Courts of Chancery, and when its aid is invoked, while it may not dis- 
regard the maternal rights of parents and the ties of blood, the best 
interests of the child must be primarily consulted. In no case do I 
find this lcg{d right of the father asserted where a divorce has been 
granted for his fault or misconduct. At the suit of the wife, an action 
against the plaintiff for a divorce is now pending in the District Court 
of the Eleventh Judicial District. In this suit the character and con- 
duct of the parties can be more fully inquired into than this Court was 
enabled to do in this proceeding, and consequently be better qualified 
to decide who ought to have the custody of the children. The appli- 
cation there will be addressed to the Chancery side of the Court ; and 
Courts of Chancery have ampler jurisdiction, and are clothed with more 
discretion in these matters than Courts of Law on a habeas corpus. If 
the wife obtains a divorce in that case, the Court will undoubtedly 
award the custody of the children to her, provided no just objection 
against her is shown to exist. 
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The testimony in this case does not disclose such strong, peculiar, 
and urgent circumstances as to justify me in interfering with the cus- 
tody of the children at the present time, while an action for divorce is 
pending in El Dorado county. It appears from the evidence that the 
wife is an industrious, hard-working woman — her neighbors speak well 
of her — ^she has some property — the children are well cayed for — they 
are happy and contented, and desire to remain witli her. The father 
shows a most excellent character for industry and sobriety, and is en- 
gaged in an honest and useful occupation, but yet the evidence shows 
that he is not entirely free from blame. I can discover no justifiable 
cause for his desertion of his wife or children ; he has remained absent 
from them eight or nine months — has made no eifort at reconcihation, 
and during the whole period has failed or neglected to provide one dol- 
lar for their maintenance and support. He exhibits no desire for the 
care and custody of the children — evinces no disposition to educate, 
clothe and support them — until after his wife has instituted proceedings 
against him for a divorce. Then, and not until then, he discovers that 
she is an improper person to have their care and custody. His con- 
duct excites a suspicion that, in instituting this proceeding, he was act- 
uated more by a desire to harrass and annoy her, than from love and 
proper aflFection for the children. Again, the evidence shows that he 
is in insolvent circumstances — that already his creditors have attached 
the property of his wife for his debts. Under these circumstances I 
shall, for the present, at least, refuse to interfere with the custody of 
the children. 



MORRISON V8. WILSON. 

Twelfth Judicial District Court ^ July^ 1857. 

Ejectment. 

If F executes a mortgage upon real estate, and W stands by and is cognizant of it* 
execution by F, and makes no claim to the property, then W is estopped from deny- 
ing the title in F. 

Action to recover possession of fifty vara lot No. 736, situate at the 
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southwest comer of Fremont and Harrison streets. The complaint al- 
leges that on the 21st September, 1853, one Henry A. Ford was owner 
in fee simple of the premises, and in their actual and exclusive posses- 
sion, and that he mortgaged the same to Dennis G. Perkins. In July, 
1866, Perkins obtained a decree of foreclosure, and sale of the proper- 
ty, and became the purchaser at Sheriff's sale himself. Perkins in 
May, 1857, conveyed the property, in fee simple, to plaintiflF, who now 
alleges defendants entered upon the same, and unlawfully withhold 
possession. 

Adverse title is set up by defendants. It is alleged in May, 1851, 
Perkins conveyed the lot sued for to one Minor, and that Minor con- 
veyed the same to defendants for their own exclusive use and benefit, of 
all which plaintifiF had full notice before the execution of the deed to him 
by Perkins. Defendant says that if Perkins acquired any title or legal 
estate by his purchase of the lot at Sheriff's sale, the same passed and 
vested in defendants before Perkins made the deed to plaintiff, and 
therefore he is estopped in law from maintaining his action against de- 
fendants. Possession for five years is also alleged, and therefore plain- 
tiff is barred from recovering. 

The testimony showed that in 1851 Ford claimed to be the owner of 
the lot, and employed Perkins, who was a builder, to erect a house up- 
on the same. The present building situate upon the premises was put 
up by Perkins. Defendants, and Ford and his family, occupied the 
house from 1851 till the death of Mrs. Ford, in 1853, and it has re- 
mained in the occupancy of the defendants down to the present time. 
It further appeared that sometime in the year 1852, after the edifice 
was completed, Perkins filed and recorded his lien upon the building, 
amounting to upwards of. $1800 ; that he afterwards commenced suit 
for the purpose of foreclosing his lien, when Ford executed a mortgage 
in his favor for the sum due on the lien. Perkins, as alleged in the 
complaint, subsequently foreclosed the mortgage and purchased the pro- 
perty. The right of redemption in Ford expired sometime in the 
fall of 1856, and having failed to redeem, Perkins received a deed from 
the Sheriff. Before the commencement of this action he conveyed the 
lot in question to plaintiff. It was also shown that defendant Wilson 
had knowledge of the mortgage from Ford to Perkins, and was a sub- 
scribing witness thereto, and that he acknowledged the property be- 
longed to Ford. 
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The defendants introduced testimony tending to show that ilie hooae 
was their homestead ever since 1851. 

a. F. ^ W. E. Sharp, for plaintiff. 

Wistar ^ Irving, for defendant. 

NoBTONy J., charged the jury, that if plaintiff showed to their satis- 
faction that Ford had possession of the lot prior to defendant, the plain- 
tiff was entitled to recover. If the jury found Wilson was in posses- 
sion under Ford, the plaintiff must recover. K they believed Ford 
executed the mortgage, and Wilson stood by and saw Ford sign tjhe 
same, and made no claim to the property, he, Yi/llson, is estopped from 
denying Ford's title ; and finally, if they found Ford was the ori^al 
party in possession, plsdntiff was also entitied to a verdict in his favor. 

The jury found for plaintiff. 



CROCKETT V9. SEALE. 
Fourth Judicial District Court, July, 1857. 
Receiver — ^Demurrer to a Complaint. 

It is necessar7, in an action by a receirer, that he ahoaldaver he represents the debt, or 

is authorised to sue for the same. 
A receiver has no authority, per u, to sue in his own name, for a debt due the estate he 

represents. 

The plaintiff, receiver in the affairs of Page, Bacon & Co., com- 
menced this action for the recovery of $228, money advanced defend- 
ant in February, 1855. Defendant demurs on the ground that the 
facts stated do not constitute a cause of action, and on the argument 
made the point that the complunt failed to show the authority of the 
receiver to bring this action, and in the absence of that authority shown, 
it was to be presumed against him. 

Crockett ^ Page, for plaintiff. 

McDougal ^ Sharp, for defendant. 
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Hager, J. — The demurrer to the complaint for want of sufficient 
statement of facts, is well taken. Plaintiff substantially avers that in 
an action pending in this Court, he was appointed receiver of the as- 
sets, etc., of Page, Bacon & Co., with authority to collect the same by 
suit or otherwise ; that having duly qualified as such receiver, and en- 
tered upon the duties of the office, there came into his possession a de- 
mand of Page, Bacon & Co.'s agsdnst the defendant for money lent, 
which was set forth in the complaint, and as such receiver he is entitled 
to demand and sue for the same, and asks judgment, etc. It does not 
appear that the plaintiff, in his character of receiver, represents the 
debt, or is entitled to sue. Ordinarily receivers, by the mere appoint- 
ment of a court during the pendency of an action, have not authority 
to sue in their own names, even if a general power to sue be given, for 
an indebtedness or property due or belonging to the estates they rep- 
resent. If plaintiff has a right of action in his own name, by special 
transfer or otherwise, it should be alleged ; there is no intendment of 
law in favor of it, and it should appear by the complaint. 

Demurrer sustained, with leave to amend. 



MARSHALL vm. BUCHANAN. 

Fourth Judicial District Omrt^ July^ 1857. 

Motion to Opbn JunaMKNT. 

Under what circumstances the Court maj refuse to open a judgment where the appli- 
cation was made on the ground of surprise. 

If the affidavits upon such motion show a discrepancjr in the facts, the Court will not 
open the judgment. 

Motion to vacate judgment, and for leave to come in and defend 
upon the answer filed. Judgment was entered on verdict in favor of 
plaintiff, on the 11th June, for $400, value of certain cattle found to 
be wrongfully taken by defendant. The trial in this Court was ex 
parte^ there being no appearance for defendant, but an answer to 
the complaint was put on file. Defendant deposes now, that, having 
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heard a suit was commenced against him, he called upon the counsel 
who appeared, and on whom the process was served, and learned that 
he had put in an answer. Defendant, in a conversation with him, 
which resulted in an admissHon of the mistake made, went away sup- 
posing no other proceedings would be had until personal service of pro- 
cess was made on him, and therefore the trial was a surprise against 
which he could not have prepared. 

In opposition, plaintiff's counsel read his own affidavit to the effect 
that, on the day he commenced this action, and while the clerk wad 
preparing the papers, he casually met defendant and his attorney in 
company, and informed Buchanan that he had instituted a suit against 
him for the cattle. Defendant's attorney said that he need not go to 
the trouble of sending the Sheriff to serve the papers, but might leave 
them at his office. To this proposition Buchanan expressly assented. 

Tinfflet/j for plaintiff. 

Cr. F. JameSy for defendant. 

Hagbr, J., did not think the application addressed itself to favora- 
ble consideration on the ground on which it was presented. Refers 
ence to the affidavits filed showed a discrepancy as to the facts, and 
did not disclose sufficient cause to open the judgment; those in support 
of the motion being equivocal, and that on the part of the plaintiff pos- 
itive in averments. 

Motion denied. 



DELESSERT vs. ARGENTI. 
Fowrth Judicial District Courts JvXy^ 1857. 

Reoeivebs. 

It is contrary to good policy to allow receivers of partnership property toinstitute suits 
for the discovery of assets of the estate they represent, not claimed by the parties. 

It is necessary it should be done by creditors to whom the beneBt accrueS; and at their 
expense. 
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This is a suit by the receiver in the action of Gavallier vs. Argenti, 
to set aside certain conveyances of real estate, alleged to be fraudu- 
lently made by Argenti & Co. to Madelina Cucchi, one of defendants. 
Plaintiff is receiver in the suit for dissolution of the partnership, and 
files this bill for the benefit of creditors, and also asks for the appoint- 
ment of a receiver, and for an injunction. 

The defendant demurs on the grounds that plaintiff has no right to 
resort to equity to discover assets, and that plaintiff has no authoriIrT' 
to (Commence this suit. 

JE. Muss&nj for pkuntifil 

McDougal ^ Sharp^ for defendant. 

Hager, J., held it to oe contarary to good policy to allow receivers 
to institute suits of this kind. The entire assets might be wasted by 
litigation in the attempt to discover property supposed to be improperly 
disposed of. Neither party to the original suit claims the property, 
and if it is necessary to commence proceedings, it should be done by 
creditors, to whom the benefit accrues, and at^ their own expense. The 
right of plaintiffii to sue has been decided in a similar case, Crockett r«. 
Seale, passed upon this term, (see p. 160.} 

Demurrer sustamed. 



BAKER V8. VON PELT. 

Fourth Judicial Diitrict Caurty Jult/j 1857. 

Dbmurrbr — ^Nbw Matter. 

Tho denrnrrer to new matter in an answer ihonld ipedfjr the matter objected to, and 

not leave it to the Court to discover. 
It seems the more proper remedy is to move to strike out the defense objected to, or to 

except to its validity on the trial. 

In the complaint in this action the plaintiff avers, that on April 80th, 
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1856, one N. B. Stone deliyered to defendant sundry iron doors and 
shatters, weighing 30,345 lbs., to be sold on his (Stone's) account, 
ftnd that at the same time defendant agreed to pay him three cents per 
lb. for the wares, as fast as tiiey should be sold ; deducting from 
the amount to be paid for the first sales $157, advanced by Stone to 
defendants, and $48 for drayage and labor. That on May 14, 1857, 
defendant rendered his account of sales to Stone, wherein he stated 
that he had sold 23,813 lbs., and that there was then due Stone 
$714i%, less $157 and $48, leaving $509i%. That <m May 15, Stone 
assigned to H. Baker, the plaintiff in this action, an agreement, refer- 
red to in a subsequent portion of the complaint, and the above ac- 
count of sales. That on the same day, while the account was in his 
possession, plaintifb demanded payment of the $509fi, aU or any part 
of which defendant refused to pay. 

Defendant in answer, after denying flie first two aUegations of the 
oomfdaint, says that the shutters and doors referred to were delivered 
to him by Stone, and one Morrison, attorney of G. D. Nagle, upon an 
agreement between Morrison, Stone, and hunself, that he should seU 
them so as to net three cents per lb. ; and that, after deducting ex- 
penses of sale, and all that might be received over that price, he should 
retain the residae of the proceeds until the final determination of a 
certain suit then pending in the late Superior Court of the city of Saa 
Francisco, in which Nagle was plaintiff, and one Homer defendant, and 
in which suit the said shutters and doors had been attached as property 
of Homer ; and that if this suit should be decided in favor of Nagle, 
then defendant was to pay over the proceeds to him, but if the suit 
should be decided in fiivor of Homers that then Stone should receive 
them, as Homer's attorney ; and this suit defendant avers is now pend- 
ing before the Supreme Court, having been carried there on appeal, 
after a decirion in favor of Nagle, in the Superior Court. 

The defendant aver« some further £ftcts, explaining this suit between 
Nagle and Homer, and finally denies, for want of information, the alle- 
gation of the complaint that Stone has transferred the account therem 
mentioned to jdaintiff in this action, and says that if any such transfer 
has been made, it is insufficient to entitie pliuntiff to maintain this 
action. 

The plaintiff demurs to that portion of this answer which ccmtains 



DISTRICT COURT REPORTS. 165 

Baker v«. Yon Felt. — WaMcm v$. Haines A Dobinbifh. 

new matter, for iDSufficiency, and contends that the agreement theraia 
•et forth between Morrison, Stone, and defendant, and all the facts re- 
lating thereto, are insufficient in law. to create a defense, on the ground 
that the same are contrarj to public policy, and therefore void ; and 
farther states that all the parts of the answer not embraced in a direct 
denial of the allegations of the compliant, are insufficient to constitute 
a defense. 

^. D. Sawyer y for plamtiff. 

A* P. OriUenden^ finr defendant. 

HAesR, J. — ^The demurrer is to the new matter set up as a defense 
by the answer, generally, (without spe(»fying the particular new mat- 
ter objected to,) on the ground that the defense is contrary to public 
policy. Strictly, the pleader should have specified the matter objected 
lo, and not have left it to tiie Court to discover ; but I think the more 
proper remedy would be to move to strike out the defense objected to, 
or to except to its validity on the trial. 



WALDON v$. HAINES AND DOBINBISH. 

Third Judicial District Omrtj July^ 1857. 

BiATUTB OF LmiTATiOKS — ^Endorsbmsnt — ^Pabtnebship. 

An endonement of payment upon a note, nncorroborated hj eyidence, is not saffident 
to prerent the Statute of Limitations from attaching. 

If the payment, as endorsed, was made before the partnership was dissolred, it was an 
iraptied admission of the debt, and the Statute of Limitations is no bar to its lecoveryi 
bat if paid after the dissolution, there was no liability created upon the retired pari- 



This suit is founded on a note made by Hunes in the name of the 
firm of Hames & Dobinbish, in the year 1850, for 11,600, at 5 per 
cent per month interest. On the note was endorsed a credit of 9500, 
five days before the Statute of limitations would have barred the debt. 
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This payment was made by Haines. Subsequently, and just before 
this suit was instituted, Haines, in the name of the firm, endorsed an 
acknowledgment that the residue of the note was tmpaid, and that the 
debt was just, and was signed by him. 

Nutter J for plaintiff. 

Redmartj Younger (mi Ryland^ for defendant. 

Hesteb, J., held that a mere endorsement of payment appearing 
upon the note, uncorroborated by evidence, was not sufficient to prevent 
the Statute of Limitations from attaching. Held, also, that if the pay- 
ment was in fact made at the time of the endorsement of credit, the 
partnership then continuing, such payment was an implied admissbn of 
the debt, and the Statute of Limitations was no bar to its recovery. 

Held, also, that if the note was a partnership note, and the said en~ 
dorsement to revive the debt was made by Haines, in the name of the 
firm, the partnership still then continuing, such endorsement took the 
case out of the operati(Mi of the Statute; but if the partnership had 
then ceased to exist, the endorsement by Haines did not create or con- 
tinue the liability of Dobinbish. 



TRAVERS v%. BOURDIN. 

Fourth Judicial District Courty August^ 1857. 

Jurisdiction op Justices op the Peace. 

It most appear conclosively that the Ja8ti<^ of the Peace is prevented by sickness, or 
other disability, from presiding at a trial, before another Justice can preside in his 
stead, and hear and determine the action. 

The judgment entered by a Justice in another township court, where this fi^ct is not 
shown conclusively, wiU be set aside as void. 

This was a suit to obtain a perpetual injunction, restraining defend- 
ant, Bourdin, and the Justice of the First District Court, and his suc^ 
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cessors in oflSce, from taking any proceeding, or issuing execuiSgil iti a 
certain judgment entered again^ plaintiff in 'said Court, and ^i^ the 
judgment be declared void. It appeared that Bourdin, in October, 
1856, commenced an action against plaintiff, in &m Justice's Court of the 
First Township, and the hearing of the same was adjourned several 
times, but was finally tried on the 27th October, 1856. That L. Ryan, 
Esq., the Justice of said Court, and defendants, were absent, but that 
D, B. Castree, the Justice of the Fourth Township, acting in the stead 
and during the temporary absence of the said Ryan, entered the default 
of defendants, and granted judgment against said Travers for $114. 
Plaintiff further alleges that the Sheriff has seized under execution his 
property, by virtue of an execution issued by the present Justice of the 
First District, and has advertised the same for sale, and will proceed 
with such sale unless restrained by decree of this Court. 

Plaintiff relies upon sec. 612, of the Practice Act, to vacate the 
judgment. It provides that in case of sickness, other disability, or nec- 
essary absence of a Justice, another Justice of the same county shall 
attend and hear the case on his behalf. As there was no proof of the 
sickness or other disability, of Justice Ryan, he contends Justice Cas- 
t!ree was incompetent to act, and therefore all proceedings had before 
him were void. 

&, jP. JameSj for plaintiff. 

JHubert ^ Tobin^ for defendant. 

Hager, J., decided that the injunction should be made perpetual, 
and judgment be accordingly entered upon an examination of the record 
below, where nothing appeared to show that the Justice of the Court 
was prevented from hearing and determining the cause, either from 
sickness, necessary absence, or other disability, or that Justice Castree, 
of the 4th township, had either jurisdiction of the action, or authority 
to act in the 1st township, under the section of the Practice Act appli- 
cable to such cases. Jurisdiction and authority to act cannot be in- 
ferred ; it must appear by the record, or otherwise ; and in the absence 
of all proof, the imperative provision of another, statute, (Comp. Laws, 
p. 754, §94,) that a Justice can hold a Court only in his own township, 
must prevail. 
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ELDRIDGE v9. SEE YUP COMPANY. 

Fourth Judicial District Courts Jidyf 1857. 

Ejectment — ^Trust — ^Immoral Uses. 

Beal estate rested in A, for the use of B, cannot be bound by judgments or claims against 

A indiTidaally. 
The power of A over it exists only for the benefit of the cutui qui trust. 
If the trust fails, or is for immoral purposes, it goes back to the donor or author of the 

trust. 

This was an action of ejectment brought by Eldridge against the See 
Yup Company, to recover the lot and buildings thereon on Pine street, 
known as the See Yup Asylum. Both parties claim title under the 
same deed, which was made in May, 1853, by Gay & Barbour to G. 
Ah Thai, " in trust for the use of a Chinese church, or place of relig- 
ious worship and moral instruction," under the rules of the See Yup 
Company, for whom Ah Thai was tiien agent. The Company entered 
on tlie lot and made inlproyetnents to the value of about ii40,000. Ed- 
ward Caney, in 1855, recovered judgment against Ah Thai for an 
individual debt, levied on the property, sold it, and obtained a Sheriff's 
deed. Subsequentiy, Caney sold and conveyed the property to plain- 
tiff, who commenced this action. The defendant, by the agents of the 
Company, Wan Tin and Ah Chung, answered, setting up the deed from 
Gay & Barbour to Ah Thai, and alleging that Ah Thai was only agent 
for the Company, and bought the property in truU for them, by funds 
of the Company* 

The case was referred to E. W. Taylor to take the evidence and 
report a judgment thereon, who, after hearing the proofs, found for the 

plaintiff. 

This motion was made to set aside the report and finding of the 
Beferee, and for judgment in favor of the See Yup Company. 

On tiie trial before the Referee the following evidence was given 
touching tiie purpose for which the building is used : The house is used 
as an asylum for passengers who arrive from China, during their tem- 
porary stay here, previous to going to the mines. It is used also for 
men who come here from the mines, who belong to the See Yup Cchqh- 
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pany, to affi>rd them shelter and assistance previous to their departure 
for China. A room or two of the building are used for idol worship, 
after the manner of the Chinese faith. The ceremonies are according 
to the Buddhist religion. The See Yup Company is composed of about 
14,000 persons, residing in this State. Women are never admitted in 
Ibe building or about the premises. There is one large idol in the 
room, which is worshiped ; the adoration consists in bowing down, of- 
fering prayers, burning wood of certain kinds, and paper, and oflfering 
sacrifices of meats to the idols. The worship is to the presiding deities 
of different elements, and to remains of ancestors ; but the principles 
instilled into the minds of the children are the maxims of Confucius, 
and are of a religious nature. There is no school of this kind in the 
See Yup building. About one fourth of ike premises is used for idol 
worship. 

Plaintiff contended, 1st. That the deed conveying the land to Ah 
Thai, created in him an estate in fee^ being to him, ^^ his heirs and 
assigns, forever ; " and 2d. That even if the deed might ordinarily 
have created a trust, yet that such trust, in this instance, being par- 
tially for an immoral purpose, (idol worship,) would be void. 

Stow ^ BrowUj for plaintiff. 

(7. B, Unglej/j for defendant. 

Hager, J., held that the property in controversy was vested in Ah 
Thai for the use of defendants, and his power over it existed only for 
the benefit of the cestui qui tru%t — ^and it could not therefore be bound 
by judgments or clidms against him individually. Even if the legal 
estate be in Ah Thai, a sale of it under judgment and execution against 
him, cannot divest the beneficiaries of their right to the use and enjoy- 
ment of the property. If the trust fails, or is for immoral purposes, as 
contended by plaintiff, it goes back to the donor, or author of the trust. 
The cestui qui trust bemg in possesion in tlus case, they cannot be 
ousted in this action. 

Report of Referee set aside. 
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MITCHELL vs. WELDEN. 

Twelfth Judicial IHstriet Courty Jidyy 1857, 

Conveyances — ^Hombstbad. 

A deed of land conveys nothing without delivery. 

It requires the signature of a wife to a deed to divest real estate of its quality of home- 
stead, after being once so dedicated. 

If 1^ person leaves the State temporarily, the signature of the wife is necessary to convey 
the homestead, though she may be residing abroad with the husband ; but if he leaves 
pertnanen^, it is not necessary. 

51is was an action of ejectment, to I'ecover one imctiyided half of a 
tract of land situated at Hunter's Point. The facts were as foDows : 

Defendant, being owner, and in possession of the land in question, 
conveyed the same to Wm. B. Swain, on the 17th of February, 1866. 
On the 17th of April, of the same year, Swain conveyed to the plain- 
tiffin this action. Welden was a married man at the time he executed 
his deed. He and his wife left California in January, 1858, under a 
contract of partnerstdp, by which he was to repair to Shoalwater Bay, 
m Washington Territory, there to erect a saw mill, establish a trading 
post, deal in prod^Qe, &;c., in connection with his partners, who were 
to attend to the interests of the firm in San Francisco. The contract 
was for one year. Welden went to Washington Territory with his 
wife, where they remained parts of the time, as late as March, 1855 ; 
but both were in the habit of making frequent visits to San Francisco, 
on which occasion they often visited the premises in question, where 
they had previously resided, and which they had cultivated, etc. 

At the time he executed his deed to Swain, the defendant received 
a written agreement, exe<5uted by Swain, bearing the same date, agree- 
incr that the deed was without consideration, and promising to reconvey 
the premises upon demand. This instrument was not acknowledged or 
recorded. 

The plaintiff objected to any testimony offered by defendant on the 
subject of homestead under his separate answer, contending that the 
homestead, if any, was a joint estate, in husband and wife, and that 
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the husband wj» estopped by his deed from mj separate defeoofr en 
this ground, no intervention being made by the wife, citiiig Pede «t« 
Gerard, 6 Gal. Jan'y, and Sargent i;«. Wilson, 6 Cal. 504. The otgee- 
tion, however, was overruled, and the evidence adinitted. 

The plaintiff also objected ta the introduction to the jury of tiie 
agreement to reconvey, <m the grounds : 

1st. That it was not under seal, acknowledged, or recorded, and that 
there was no £Edr proof of actual notice to pUintiff. 

2d. That with or without notice to plaintiff it formed only an eqiut* 
aUe defense, which was inadmissible in an action at law, to defeat s 
strictiy legal title, vested in the plaintiff; citing Ghitty's Pleading, 2 
7 Term Bep., 50 ; lb., 667 ; 2 Greenleaf on £v., 381 ; 2 John* 
Cases, 821 ; Adams on Ejectn^ent, 82, and also modem cases in N. 
Y.,rince tiie change in the code of practice. 8 Code Bep*, 49; Sandf. 
671 ; 4 How. Pr. R., 272 ; lb., 817 ; 2 Cak, 468 ; 4 Cal 

The objection was nevertheless overruled^ and the evidence admit- 
ted, his Honor, however, ezpresmng great doubt upoii the subject of 
its piopriety. 

Counslsl for the plaintiff argued that : 

1st. The fiftcts showed a bona fide residence of the defendant and 
wife out of this State, at the d&te of executing the deed, with a permar 
nent animus manendiy and that the deed was good, and passed all de* 
fondant's title, the premises having thus lost tiieir character of home* 
stead; and, 

2d. That the plaintiff had no actual or constructive notice <^ the 
equity claimed to exist between Swain and Welden. 

Defendant's counsel argued jper contra. 

haae J. Wistar^ for plaintiff. 
Jjwe ^ ProvineSy for defendant. 

Nqbton, J., charged the jury as follows : 

The plaititiff in this action must recover on his titie alone. A deed 
from one person to another, conveying land, is of no effect and passes 
nothing until delivery. If the jury believe that the deed from Swain 
to plaintiff was not delivered before the commencement of this suit, he 
cannot recover. Readence with a family on the premises, prima fa- 
ll 
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eie makoB fhem a homestead. While the prendaes were a homestead 
it was out of Weldeu*s power to convey them without the concurrent 
ao&n of his wife. K, however, it had ceased to be their homestead, 
then the wife's signature is immaterial. At the time of the execution 
of the deed to plaintiff, the premises continued a homestead if the wife 
had not abandoned rendence there. If Welden went to Washington 
Territoiy with the intention of making onljr a temporary reffldence or 
stay there, and of eventually returning to this State, as his home, then 
it was necessary for his wife to execute the deed conveying the premi- 
ses, with him, in order to render it valid, to convey them, although 
she should then have been Hving in Washington Territory, and should 
have continued to reside there subsequently. But if they went there 
with the view of making^it their permanent home, then it was not ner 
oeesary for the wife to join. If Swain was bound by his written agree- 
ment made with Welden at the time the latter made the deed to him, 
then Mitchel, the assignee of Swain, is also bound, and therefore can- 
not recover. Undoubtedly Swain was bound to convey to Welden, 
whether Welden was indebted to him or not. The agreement was 
absolute. If, then, Swain would have been bound by the terms of 
this agreement, to reconvey the premises to Welden, Mitchel must show 
affirmatively that he bought and^ paid for the land in good faith, and 
without notice of this agreement, or he cannot recover. 
The jury found for the plaintiff. 



WILKINSON v$. WILKINSON. 

Twelfth Judicial District Courty Augu^j 1857. 

DivoBCB — ^Residsncjb — ^Intbmpbrance. 

Tbe domicU of the wife is with the husband, m decided in Kashaw vt, Eashaw. 
A party applying for diroroe on the gronnd of habitual intemperance, must show con- 
closively thai; the habit exists at the tfane of the application. 

This was an action brought for divorce on the ground of intemper- 
ance on the part of the husband, in the State, of Maiwacliosetts. It ap- 
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pears that fhe wife resides in this State, and that ih^ husband is in the 
State of Massachusetitt, and that she left him in the year 1855. There 
was no evidence to show desertion on the part of the husband, nor any 
evidence of his being at the present time an intemperate man. 

S, S. Rqtowny for plaintiff. 

Defendant not in Court. 

Norton, J., remarked, in delivering an oral opinion in Court, tfaaite^ 
the Supreme Court of the Stat^ had decided, in Kashaw i;«. Eashaw, 
3 Cal., 312, tiiat the domicil of the husband was Hie domicil of . the 
wife ; and alpplying that rule, in the absence of evidence of desertkoi 
on the part of the husband, it was to be presume^ that her ndomicii 
was still with him, in the State of Massachusetts, and consequenily she 
could not maintain this action, not having recdded in this State siz^ 
months, according to the decision of the case of Kashaw v«. Kasfaaw* 

The intemperance proved had existed many years since^ and it 
was incumbent on the applicant for divorce, upon that ground, to prove 
the continuance of the offense, inasmuch as it is one of those habits 
which might be discontinued, and the defendant in this case, at the 
present time, may not be 6i intemperate habits. The desertion, as 
established, was on the part of the wife, she having left her husband. 
Upon these grounds the divorce was re fgo g d . 



PEOPLE vs. BULLOCK. 

Sixth Judicial JHstrict Courts Jtdy^ 1857. 

Vbnub — ^Impabtial Trial* 

The fact that a fair and impartial trial cannot be had miut be dearlj and positively 
established. The venae will not be changed nnless it clearly appears to be essen- 
tial to' the ends of justice. A pablication, by newspapers, of the facts of a homi- 
cide, with comments and the evidence before the coroner's Jniy, is not sufficient to 
, demand a change of venae. 

The facts are referred to in opinion by the Court. 
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Motion to dumgD place of trial. 
F. Bartfard^ Diatiict Attomey. 
TJT. H/ Week%j tx defendant. 

MoKSON^ J. The defendant m this ease asks for a change of ve- 
nue, on the ground that afair and impartial trial cannot be had in this 
county. The court, when satisfied that such is the case, is author- 
lied by statute to remore the cause to some other coonty, but the 
fi^ must be dearly and positiyelj estaUished. Pec^e ys. Bodme, T 
HiH Bep. p. 147- This rule is foonded on good sense. As said by 
Chief Justice Nelson, (7 Hifl Bep. 148) its jHSctical operation irill 
prove an essential check upion the fiKsility irith whudi these motions 
may be got up by the prisoner and his ^ends, from a too ready appre- 
benekp of undue influence — it wQl guard against any abuse of the 
.practice by the prisoner, and at the same time affinrd him erety rea- 
soiid[>le means or opportunity of chan^^g the place of trial, when un- 
due prejudice and partiality really exist to an extent incompatible 
with a pore and wholesome administratioii of the law. 

The mere prevalence of some exdtemeht in a county upon tiie sub- 
ject matter of a suit will not, of itself, authorise the eouH to change 
theplaceof trial. Th» court will not, from that fiust alone, infer that 
s fijr and impartial trial cannot be had; reliance will be jdaced upon 
the intelligence and integrity of jurors, and tiie venue will not be 
changed unless it deiM^y appears to be essential to the ends of justice. 
Murray vs. N. J. B. B. Co., 8 Zabr. 64 ; Bowman vs. Ely, 2 Wend, 
p, 250 ; Mesongl^r vs. Holmes, 12 Wend. p. 208.. The mere affida- 
vit of the prisoner of his fear or belief that he cannot have a fair and 
impartial trial, is not soffident to soslsun the motion; but he is requir- 
ed to 8how,.by independent and dirinterested testimony, such fiu^ts as 
make it appear probable, at least, tha^ his fears and belief are well 
founded. Womdey's case/lO Gratt. p. 672. 

In the above oaao it was shown that subscription pttpdrs had been 
^droulafeed to raise a fee for the employment <^ counsel to aid in the 
prosecution, and that they had been signed by twenty or thirty per- 
sons. It was further shown, that shortiy after the homicide was com- 
mitted^ there had been conriderable excitement agunst the accused in 
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the immecGiate nei^borhood; and that m seyenl oceiurioiiB persona 
had been heard to ezpresB the belief that the people would jiot bear 
an acquittal ; that some who were present at the inqneat, and others 
who were {nresent at the examining court, had expreaaed the belief 
that the people would haye proceeded to put the accused to death, if 
the suggestion had been made by leading men preaent; and one of 
the witnesses stated that he had heard a person saj/^hat if the pria- 
oner was acquitted by a jury, he would not be surprised if he was 
hung before he got fiur frtmi the Court House ; that some riz or ei^t 
persons were present on the occaiedon, who seemed to nod assent: yet 
as it did not appear that the excitement was general, nor tbat the inhib- 
itants of the county generally entertained Aefings of lioatility towaida 
the prisoner, ike motion for a change of venue was dedied, and prppr 
erly so, said the appellate court. 

In this case the motion is predicated upon the affidavits of tile pria- 
oner and his counsel. The affidavits allege that the homioide eaiaaed 
great excitement, and that the inhabitants of ffaSs countrjr aire greaUy 
prejudiced against the prisoner. I am unable to discover (i^Nurt from 
tbe representation of the prisoner and his counsel,) any evidence 
tending to ahow that the citiaens of this county liave been so much 
and so generally exdted with regard to the homicide, as to render a 
fidr and impartial trial improbable, much lesa impossible. The mere 
fihct that the newspapers, oh the morning after the difficulty, {mblished 
the particulars of it, and. subsequently the evidence taken at tiie oor- 
oner's inquest, with editorial remarks expressing the opini<ni that the 
prisoner was guilty ,of murder, affords no sufficient gronnd for a change 
of venue. It does not prove that the people of this county are so 
much excited as to render a fair and impartial trial improbable. The 
honncide does not appear to have been a general and univesad sub* 
ject of conversatioti at any time ; it attracted some attention fi^ a day 
or two in this city, but it does not appear that in the couuty outridfli 
of the city that it was ever much discussed. The newspapers refbr** 
red to by the prisoner in his affidavit, only alluded to it in one or two 
publications. Tho editors did not continue to call public attention t6 
it. Ko threats appear to have been made ag^dnst the prisoner. It is 
not diown that any serious portion of the booOnunity are hMile to 
hioL In fiMSt, there is nothing in tfacf ^videiiee <kat wofdd jostiff me 
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HALLECK, ExKCDTos, vs. OUY. 

Fourth J%uKcial Diitrict Courts Augmt 1857« 

Judicial Sasbs — Siatutb of Frauds — ^New Trial. 

A pflitf eaiinat reljr on a motion tor • new trial, npon tiM fiust tiuit a sale of real Mtate 
is void l>ecaQae it was not in accordance with die statnte of firaads, when that 
objection was not taken at Ae trial, or pleaded in the answer. 

The section in onr statnte of frauds referring to aoction sales applies onl/ to personal 
l^roperty; a memorandum of the sale of real ettata l^ the aactioneen,'properlj 
snbscribed, will bind both parties. 

Jndicial sales are not widun the purview of the act ; and sales hj the Probate Court, 
when confirmed, afe regarded as jndicial sales. A par^ wishing to object to the 
validity of a sale, bj the Robate Court, has 4he opportunity when the motion 
comes np'-fer a o(mfirm)itlott of the aals. 

At the sale of real estate^ part of the property of the late Captain 
Folsom, which took place last November, under an order of the Pro- 
bate Court of San Franciaoo County, defendant became purchaser 
of certain lots. With the exception of two lots, Ghiy held mortgages 
<m the entire quantity so bought, for money loaned in 1854. Suit 
waa btouj^t by the executors of Folsom, fi)r 915,850, the amount of 
nles« On the 20th of May last, a decree was entered up against 
Hie defendant, directing him to make a credit of 115,460 on the 
iMrtgage^ and directing the payment in cash of the further sum of 
IMAO, the amount «f purchases on property not covered by the 
alortgsg^. A mptkm was made fi»r a new trial, and ai^ed and sub- 
on th^ 2tth of Junev 



JP. JSffin^ and (7. TaU^tm 
WhMMyJNnii^^ ^ FeUany for defendant; 
Hk«R, J.--^Denied the motioii) and stated, the ground relied upon 
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on the motion tot a new trial, namely: that the mle by the ezecatt^ 
was void, because it waft mot in accordance with,, the s^tate of fraodfl^ 
was not taken on the trial, nor set up, in the answer, and ought liot to 
be entitled to much consideration. Although the section in our 
statute in regard to fraudulent conveyances and pontracts, relating 
to auction sales, applies only to personal proper^, y^t it has been 
frequentiy held, under statutes .substantially the same as ours in 
principle, that sales of real estate made by an a^uctioneer, at public 
auction, and propeiiy subscribed by him, is a sufficient memoran- 
dum within the meaning of sections eight and nine of our Act. 
Hie decisions are based on tiijb principle that the auctioneer is tibe 
agent, both of the vendor and vendee; It is also a recognised 
principle that Judicial $dlei are not within the purview and mean- 
ing of (he Act. The sale in this case having been made at' pulK 
fie auction under &e direct (Hi^er of the Probate Court, and after- 
wards confirmed by that Court, mm^ be regard^ as a judicial sale, 
and binding upon all the parties tiiereto, unless set. aside up»n proper 
and sufficient exceptions to its cnfirmation j so that an agreement in 
writing, signed or subscribed by tiie parties, was not necessary. In 
this case the defendant, €kiy, had an opportunity to object to the 
confirmation of the sale by ti^e Probate Court ; if he di4 not do ao 
it is his own iault. New trial denied. 



GOODRICH vs. GAI^IEN. 
Fourth JucHeial District Ccwrt^ August^ 1857. 

FoBBiair JUDGHBNTS — SXRVIOX 09 PHOOBBS. 

The Ax% of Congress providing that Judicial reoordi of one State sfaaU haye ihitfi tad 
cfredit ki all ooorto withitt the United Staljes, does not pfedode iaqnitj into the 
. jarisdictioii ef the coiuts where thejr are rendered. 

tJpless. the eoort^ when judgment was rendered, obtained jorisdictioa of the person of 
defendant it is of no eflBdencj in this State. 

The facts are fully reported in the opimon^ the cause having been 
tried by the Court. 
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|r<Hb / JWer, for 

t%on^fim (f Irving^ for defendant 

Ha^er, J. Ttu8 action, ftcocnrding to tihe complaint and relsord 
etidence, is brought to recover the amount due upon a judgment ob- 
tained by plaintiffii on the 5Ui of March^ 1855, in the Sixth Strict 
Court of New Orleans, Louisiana, against ^^ A. P. Chreen, John McG^ 
hen and SeddaU, Green k Co., in ioUdoJ^ Defendant by his answer, 
among others, makes the following defenses: first — Nvl Hd record. 
Secofid — ^He was not serred with process in, and had no notice of the 
smi in which judgment was rendered ; nor did he appear by attorney 
or otherwise in defense of the same. 

The petition of plamtiffb, as -disclosed by the record, states that (he 
firm of SiddaH, Green k Co., was composed of A. P. Green &; John 
ilcChehee; the citation, (process f6r appearance,) was issued Febru- 
ary 8d, 1855, and was served by the sheri^, as appears by his return, 
on ^^ defendants, through Jl 0. Magee one of the firm, personally,'^ 
and defendants having made no appearance or answer, default and 
judgment was entered. There \a some inaccuracy in^ the record that 
cannot weH be explained* The service of the citation appears to have 
been made on <71 0, Magee^ as one of the firm^ the petition ^ves the 
name as John Me Geehesj and the judgment is entered against John Me- 
CM^en; yet, I suppose one and the same person is intended to be 
motioned. Now, although under the law of l4puisiana tiie service of 
pgrocess upcm one member of a firm, may be sufficient to give juriadic- 
iiioii — yet, I tiiink it questionable, if exception was made, whether a 
court under any system of jurisprudence, would have held the return 
of the sheriff sufficient evidence of service of the process upon the 
defendants mentioned m the petition. The orthography is very diflfor- 
ent, and there is ndt idfim 9onani in the pronunciation. 

It is also in proof that the defendant here sued arrived in the City 
of San Francisco about the Slst of December, 1854, and has not been 
beyond the limits of this State cdnce that time. I am of opinioii that 
plaintiff cannot recover upon the record alone, and that judgment 
should be entered for defendant. 

The Act of Congress made to cany out Section 1, Article iy. of fta 
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Federal CoDstitationy proyiding fhat fhe jadiciil roooriB of one State 
shall liaye ilie same fidih and credit in dl courtB within tiie XJvikA 
States, as in the courts of tibe State whence tibey are taken, does 
not declare the effect of sach jodgpientsj nor preclude rnqoiiy into the 
jofisdictioii of the courts where fhey are rendered. By &e record 
introduced, I think it dodbtfbl if the court in Timiimana had joriaduv 
tien of the pwaon of either of tibe defendants in the original action^ 
there is no ptroof or pretense-that defendant Oreen> was either serred 
with process pers<»iaQy, «r appeared in that sdit. The court, th«^ 
fore, had no jurisdicticm of his person, and unless it obtained jurisdio- 
tion, both of the cause and tibe perlwn, tibe judgment,^ as to him^ has 
no lAcacy in flus State. Many of fhe authoriti^ pronounce it a 
nuOitj. 

Among tibe numerous docimons I irill refer to fhe following: 7 New 
Hamp. 257, 11 New Hamp. 299; 1 Mass. 401-9, Mass. 462, 6 Pick. 
854, 232, 4 Met. 838 ; 8 Gowen B. 292, 811, 6 Wend, 447 ; 4 Conn. 
880, 6 Conn. 508. 17 Conn. 500 ; 7 Watts and Sear. 447, 2 McLean 
478, 511, 2 McMullan 162 ; 8 Ak. 552, 4 Scam, 536, 3 Oilman 197 ; 
18 Ohio 209. 6 Ireden 14. 

A finding may be drawn for defendant accdrding to the views indi- 
cated. 



MOORE vs. ABRINOTON. 

JPoimtA Judicial iHitriet Qmrt, AuffMy 1857. 
Foreign Jitdgmbnts— ^opABimmeHiPS. 

After the dlMolntion of a paitnenhip one putner cannot, withoat special aotbori^^ 
anthoriaEe an i^ypearanoe for the other partner in a court of Joftioe ; nor can wm^ 
vice of prooesaupon one of the paitnen of the late firm giTe joriidictiQn to enter 

' judgment against the other. 

The £ftcts of the case are reported in the opinion. 
Wade ^ Flower ^ for plamtiff. 
Haight ^ Haightj for defendant. 
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Haoxb, J.-^This actioD is brought to recover the lunoiuit of a judg- 
me&t obtained bj i^aintiflb m the 18th of Feb., 1858, in the Second 
Bistarict Court of I^ew Orleans, La» against ElUott Bobbins, and Nich- 
olas OvA^rrington ^ individoafy, and Also the commercial firm of Bob- 
bina, Arrington k Co/' 

Defoidant by^his answer makea defense; 

lit. Md Ud reeord; 2d Not served with the process, and did not 
appear or defend in the original suit in which judgment was rendered, 
0to^ 

By the exemplified re<k>rd introduced ip evidence it appears that in 
fli^ mnpial suit the jMXMsess for appearance was issKied April 26th and 
^ervecl April 27th, 1858, on Bobbms, (Arrington does not appear to 
have been served) ; that am answer was put in by an attorney forBob- 
Mds, Alrringtbn k Co., and that he cUd not appear at the tnal. 

The testimony discloses, that prior to the commencement of the suit 
Ihe fiirm of Bobbins, Arrington k Co. had diaa^ved, and Arrington 
had left the State of Louisiana^ and gone to this State ; that Hie attor- 
-mj^itbo put in the answer is dead, and was retained by Bobbins 
alone, to make defense {or him, and was not in any way , personally 
fao^loyed by Arringt<^. 

After .the dissolution of the partnership, Bobbins could not, wilhout 
qiedal authority, have authorised an appearance for Arrington, even 
if he had attempted to do so; n(»rcoidd the service of process upon the 
fcrmer give jurisdiction to enter judgment agaipst the latter. 

Mulet v$. Sireetj 5 McCord, 811 ; Loomi$ v$. Poane*, Harper, 
470 ; 6 Stew, and Port., 298 ; 4 Porter, 181 ; Marchn v$. Wyer^ 
6 Mi tod Granger, 278 ; Crane vm. French^ 1 Wend., 811. 

For the reasons stated in the case of Qoodrieh v%. Oreen^ page 168, 
the court in LouLnana had no jurisdiction of the person of the defond- 
^t lii the orij^nal suit, and it is of no efficitcy in this State. 

.Finding and judgment for defendant ordered. 



DISTRICT COURT REPORTS. 171 



i« » 



Moore vi, Aitington*— Paxlu »•, Alta Telegraph Company. 



PARKS vs. ALTA TELEGRAPH COMPANY. 

Sixth Judicial Distriet Courty tTwZy, 1867. 

Tblegraph Companibb. 

Telegraph Companies most be regarded as common carriers of messages, and solij^ck 
to mostj if not all, the proTis^ons of the common law of carriers. 

It seems that a Telegraph Company wiU be held liable for damages, npon fhe*wiong- 
fiil transmission of a message. 

The facts are fully reported in the Opinion which was defiyered upon 
the demurrer to the complaint. 

Q: CadwdUadery for plaintiff. 

Sartty ^ Cattery for defendant. 

MoNdON,. J. — ^It appears from the complaint in this case, iliat de- 
fendants are engaged in transmitting messages, by telegraph, between 
Mokelumne Hill, and the city of Stockton, &r which they charge and 
receive a certain pecuniary consideration. PlaintilF alleges that on the 
7th day of October last, the defendants, in consideration of a sum of 
money paid to them, received from plaintiff a message, at the Moke- 
lumne Hill Office^ and agreed to deliver the same at Stockton with 
promptness and dispatch. The complaint then charges a breach di 
this contract ; alleges negligence on the part -of the defendants, and a 
loss in consequence to plaintiff of $2000. The defendants have de- 
murred to the conqplaini jmd dei^y their liabilMy. 

How fkr telegraph companies are liable for a violation of their tw^ 
tract in the delivery of messages, has, as yet, I befijave) never bwi de^ 
cided ; or if decided, not reported. I have been unable to find:* r^ 
ported caie in which the question has been exaouiied. Thkirip^ 
doabtedly owmg to the fiM^t that Telegraph Companies are but of re> 
cent date. 

In a work entitled Sha&er's Telegraph Companion, is published the 
answers to questions propounded by Mr. Shaflher to telegra]^c and 
scientific gentlemen in Europe. Quezon No. 62, page 178, reads, 
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^^Have jou ever paid damageB by errors in xnessageB, and has the re- 
spoiudbility erer been tried at law, and if so, please ^ve the case.'' 

It is answered bj Edward B. Bright, Esq., Secretary of the English 
and Irish Magnetic Telegraj^ Company, liverpool, England. He 
says (see page 218): ^ We have never lost damages in any court. — 
The question of responsibility has been occasionally tried. The most 
recent case is one in which the British Telegraph Company were im^ 
plicated. 

^^ A manufacturing firm in Paisley having lately sent a message by 
telegraph to their London agent, ^ Return all printed squares above 
five shillings,' and the message having been delivered with the word 
'8car6' substituted for ^squares,' which led to two days delay in the 
squares arriving in Piusley ,, the mannfiicturer brougjht a small debt act- 
ion against the Telegraph Company and their agent for JS12 damages, 
as loss sustained by them in consequence. The defendant denied liar 
bilily, pleading the message order as a special contract, which contained 
a condition declaring that they would not be liable for mistakes. The 
sheriff took the case under advisement for a week, and then pronounc- 
ed his decision sustaining the defense. 

'^ Legal advisers, as a rule, do not like bringing forward such cases 
in the face of such conditions subscribed to by their clients upon the 
company's paper. 

<< I consider," says Mr« Bright, <^ that a claim cannot be well estab- 
lished, except in a cfsae of a r^ated or insured message, as a claun- 
ant would be met wift, ^ why did you not insure if your message was 
at such consequence,^ seeing that the company has a special proviedon 
for such cases. And in case of any mistake, or non-delivery of an 
insured message, the company would be willing to pay, upon proof, 
without going to law." 

It will be seen that Mr. Bri^t admits the liability of telegraph com- 
panies in England, in the case of any mishap, or non-delivery of an 
insured message, and the reason, ^ven why they are not liable in the 
ease of an uninsured message is, because it is expressly stipulated by 
the company, and subscribed to by the party sending the message, that 
the company shall not be< liable ; it is made a part of the contract. In 
the absence of such a condition, I think the company would have been 
heUk liable. The defiandants here hold themselves oat to the public as 
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prepared to receive, tnmsmit and deHrer all mesaages between Make- 
lomne Hill and the city of Stockton; it is their public businew and 
emplojment ; they demand and receiye a large compensation for the 
seryice rendered, and it receives its value alone from its accuracy and 
dispatch. Grreat trust and confidence have to be placed in the compa. 
nj by those transmitting messages, and their mala Jides would be dif- 
ficult of detection. As a legal consequence, then, must they not be 
regarded as common carriers of messages, and subject to most, if not 
aQ, the provisions of the common law applicable to carriers? The 
office of Post Master was an ancient common law office, exercisable by 
any and all persons, and against whom any person had his remedy for 
any damage that happened through their de&ult. The common law 
knew no distinction in respect to the liability of a common carrier be- 
tween a letter and any other thing. A private Post Master was pre- 
cisely in the situation of any other carrier. [Angell on carriers, pp. 
118, 103 and 112.] 

I must^overrule the demurrer, with leave to defendants to answer 
within ten days upon payment of costs. 



LEE vs. EVANS. 
Tenth Judicidl District Courts Jidy^ 1857. 

CONVSTANCB 09 RbAL EsTATB. 

A grantee In a dee4, absolate apon its &ce, cannot inyalidate his own title, except on 

the gronnd of fntad, accident or mistake. 
Parol evidenoe is inadmissable to contradict or den j the legal import of a written in. 

stniment. 

The opnion embraces the principal facts of the case. 

j9. J: JVeM, for plainti£ 

Brjfon ^ FHkinij for defendant. 

Barbour, J. — ^Elrst, Richard B. Lee, the pkintiif, on the 14tii day 
of January, 1857, loaned to tibe defendant, 0< M. Evans, the sum of 
five thousand dollars — at least the defendant acknowledges to have re> 
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emred tiud sum of mcmej from him on that day. At the same time 
drfendant. executed and delivered to plaintiff a deed, ivith coTenaDtB 
<tf general warranty to a botuse and lot in tiiQ city of Marysville. This 
deed is absolute upon its face, and conyeys the fee without any condi- 
tion whatever. 

Second, the defendant admits in bis answer, that he borrowed the 
money of the plaintiff for the period of six months, for the hire of which 
he was to pay him an interest of three per cent, per month, and this 
he performed for tbe space of six months, and then refused to pay any 
further. 

Third, defendant at the time of getting the money and making the 
deed, had before then given a lease of the house and lot to other par- 
ties; and on the 2l8t of April, 1856, he assigned the article of lease 
to plaintiff, wbo baa since, through his agent, collected the rents and 
otherwise exercised acts of ownership. It is proved that the plaintiff 
accepted the deed^ and that it was duly acknowledged and recorded at 
his request. 

These comprise the chief facts in this singular case : not another 
instance can I find in all the Reports which I have examined, or in 
any of the elementary works, where the grantee in a deed absolute 
upon its face, has attempted to invalidate his own title. The plaintiff 
in his bill avers that the deed was made to secure him in the payment 
of fSOOO, which the defendant borrowed, allegmg that it was given 
only as a mortgage, and prays that it may be foreclosed. The defend- 
ant in his answer admits tiiat there existed a parol defeasance to a cer- 
tain extent, but contends that as it waa a conditional sale, he, by a 
verbal arrangement with plaintiff, waived his right to redeems—placed 
plaintiff in possession, thereby making iiie sale in point of fitct. 

Judge Bronson, in the case of Webb vs. Wright, 1 Hill, 606, where 
he delivered a dissentmg opionion, says he "never will be reconciled 
to the doctrine, that an absolute deed can, at law, be turned into a 
mortgage by parol evidence, nor that it can be done in equity, except 
on the ground of fraud, accident or mistake." It is very clear in the 
case at the bar that none of these exceptions to the rule existed. — 
Evans gave just tiie kind of deed he intended, and Lee received and 
accepted ivhat he had demanded before he paid the money. Judge 
Bronson (than ^bom there is none more eimnent at this day,) con- 
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tends, with great ability, for the oorrectnesB of the doctEine iStaii ^* parol 
contemporaDeous eyidence is inadmissible to contradict or vary the 
terms of a valid written instmment." 

K the converse of this proposition be true, then there would be fit- 
tie safety in the enjoyment of a man's land, house or habitation ; thiA 
solemnity which attends a contract made in the relation to the sale of 
real estate that secures the blessings of home and independence, would 
be done away with, and the tenure made to depend in a great degree 
upon the fnul memory of witnesses. Chancellor Kent held that there 
was no rule of evidence better settled than that which declares parol 
evidence inadmisaUe to contradict or substantially to vaiy the legal 
import of a written instrument. Stevens vs. Cooper, 1 John. Chy. 429, 
and Greenleaf Evd. sustains the same rule in Yol. 1, Sec. 275, 276, 
277 and 278. Story's Equity, section 1681, PhiUips' Evidence, 1st 
YoL p. 548, 566, 2d Starkie, 544, 550. I must admit, however, that 
many learned Judges have of late held differently. Among them are 
gome of the modem New York Judges, including Chancellor Walwortli 
and Justice Cowan. It is true that this rule does not apply to third 
persons, but only to such as are parties to the same instrument Plaii>- 
tiff 's counsel relies upon a decision of the Supreme Court U. S., in 1st 
Howard, 127. 3Fhe facts in that case bear but fittle similarityio those 
in this. In the former the sale was absolute and unconditional, yet 
there was a written defeasance, in the way of a bond, for the oonaid- 
eration of money, and a joint ownership, with a long unsettled acooimt 
of former sales appertaining to the estate conveyed* In the present 
case, Lee took no note, bond or other evidenoe of debt, and he did 
that which I think concludes the whole case, by gomg in o the pocoon 
ion of ^'O property and now retaining it, with i^e foil consent <^ Ev- 
ans. 

As I have said, the books do not,affi)rd an instance where a grantee 
has filed a bHl with the view of having his property, conveyed >iim^ 
declared of less estate and dignity of titie than it purports to be upon 
the &ce of the deed ; though cases are numerous wherein the grantor 
has brougjht his suit to have a deed decreed to be a mortgage, on prop- 
er allegalicNas, or by creditors, where the estate conveyed was in fraud 
of their ri^ts. After a careful consideration of all the autlMNritiflB 
witUn my reach, I am of the opinion that it 10 contrary to the sprit 
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of the statutes of firaud, of 4ihe maxims of common law^ and of public 
po&cjy to allow parol evidence to construe the language of a deed, or 
other specialily. I think in this case the phuntiff has accepted title^ 
both under the conveyance and by his subsequent acts, and further 
that he is estopped Pj the recitals in the deed. 

It is therefore ordered and adjudged that the bill be dismissed at the 
plaintiff's costs. 



LUNING V8. GORHAM. 
nveffA JucUeial District Courtj Augutst, 185T. 

Placb of Trial. 

The .place of trial in an action for foreclosure is determined hj the conntj, and not by 
the Jndicial District of the Jndicial Court in San Francisco county. 

This was an action to foreclose a mortgage. The land is situated in 
the Fourth Judicial District, and this action is brought in the District 
Court of the Twelfth Judicial District. Both Districts are in the 
county of San Francisco. The Fourth Juificial district comprises all 
that part of San Francisco county north of Bush, Keamj, and Clay 
streets, and the Twelfth Judicial IMstrici all that part soutii of Bush, 
Kearny) tind Clay streets, and San Mateo counly. A demurrer was 
put in to the complaint, on the ground of want of jurisdiction in tiie 
Court. 

Boumum ^ Qray^ for plaintiff. 

(7. V. ^ W* S. Sharpy for defendant. 

Norton, J., held that, accordmg to sec. 18 of the Practice Act, 
actions for foreclosure of mortgages of real property shall be tried in the 
county in which the subject is situated ; and as the land is situated in 
the county of San Francisco, the plaintiff should bring his action before 
one of the IMstrict Courts of that county. Inasmuch as there are two 
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District Courts in the County, the Act does not intend to confine a 
party to a Judicial District, but only refers to the County. The Con- 
stitution prohibits the division of a county for legislative purposes, but 
does not prohibit the establishment of several District Courts in the 
same county. 



TRAVERS V8. TRAVERS. 

Twelfth Judicial District Courts August^ 1857* 

Divorce — ^Residence — Desertion. 

If the husband should desert the wife she is entitled to select her own domicil, and it is 
required of her to obtain a residence of sufficient time in this State to sue for a di- 
vorce. She cannot claim her husband's Eesidence here as her own, if it appear that 
she has selected another for herself. A want of support on the pait of the husband 
must be proved to be wilful, and not merely the naked fact of neglect. 

This was an action brought for divorce by the wife against the hus- 
band, on the ground of desertion and neglect to support. The facts 
are, that plaintiff and defendant being married, resided in Buffido, New 
York ; that during marriage they separated, apparently a mutual 
desertion, and the wife went to St. Louis, Missouri, to reside, and the 
husband came to California many years ago. She arrived in Califor- 
nia in March, 1857, and in April filed this bill. 

The referee found the fact of desertion true on the part of the hus- 
band as averred in the complaint, for three years previous to the bring- 
ing of this action. 

Fabens ^ Tracy ^ for Plaintiff. 
Defendant not in court. 

Norton, J., held that the facts in this case were directly the oppo- 
site of the facts in the case of Wilkinsoji vs. Wilkinsonj decided this 
term (p. 162.) In this case it appears that after the desertion by the 
husband, the wife selected a domicil for herself in St. Louis. This 
she was authorized to do under the authority of the case of Moffat vs. 
Moffat* (not reported.) It will then be necessary for the wife to 

*This case was decided by the Supremo Court. 

12 



178 DISTRICT GOURT^ BBP0RT8. 

Trayers v$. Tmren— Elliott v», Jewett. 

. : : i. 

reside in Califoniia six monihs before she can maintain an action of 
this nature. It is also found in the report of the referee that the hus* 
band &iled to support the wife. This i» not sufficient, as there is no 
proof that the wife ever made any demand for support, or that the hus- 
band knew that she was in nee^ of it. She appears to have had the 
means of supporting herself. The fact must be wilful on Hie part of 
the husband, and such facts or circumstiuaices must be shown as will 
authorise the conclusion that the refusal to support was wilftd on his 
part. The divorce is refused, however, on the ground of residence. 



VJJJOTT vs. JEWETT. 
IJufeffth JucUdal District Covrty Augibsty 1857. 

SUPPLEMENTAEY PBOCEEDINaS. 

Inrapplementary prooe^dings^ the referee shoiild not order a party to paj the amoant 
of a note over to plaintijff, bnt should compel the deliveiy of the note. 

This was a motion to set aside the report of a referee who ^as ap- 
pointed on proceedings supplementary to execution,, and who duly 
examined J. M. Jewett, a brother of the defendant, and reported that 
he was indebted to the plaintiff in the amount of a promissory note due 
his brother, and ordered him to pay tiie amount to the plaintiff, but 
made no report as to where the note was, or into whose hands it could 
be traced. 

J. tflarkcj for plaintiff. 
Thamtarij for defendant. 

P^OKXOK, J., held that the report of the r^eree should be set aside 
for eiTor, as he had no power to order a, maker of a promissory note 
to pay over the proceeds to a plaintiff, when, in point of fact, the note 
itself may be in the iiands of an innocent party. The proper course 
18^ for the referee in such proceedings to trace ilie note iti^lf, and then 
<Mpder the note to be ^ven over, provided the defendant has an inteiw 
e^iin its result. Any other rule than this would work mischief and 
pvevtot the log^imate «nd <tf this ptovudcm of our statute. 
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ROBINSON vs. COADY. 
Twe^^ Judicial District Court, August, 1857. 

Coi^SIDBRATION — DBBiAND. 

What constitates a promise to pay, in a written obligation. When a promissory noteii 
payable at a particular place in thiis State, payment mni^t be demanded there. 

This is an action on two obligations, one of which is in the words and 
figures following, to wit : 

" Due Wm. H. Robinaon & Co. two hundred and two dollars, value 
received. $202. Stockton Jan'y 28, 1850. (Signed,) R. Coadt." 

The other was a promissory note in the usual form, and was payable 
at the store of Mackintosh & Co., but the complaint fails to aver that 
it was presented at the store of Mackintosh & Co. for payment at the 
time when it became due and payable, but there is a general averment 
as to both, that payment was duly demanded. 

Defendant demurred to the complaint on the grounds, — 

1st. That the first obligation set forth was not a promissory note in 
the purview of the law, and the complaint should therefore aver a valid 
consideration. 

2d. That as to the second obligation the complaint should have 
averred a demand at the place where the note was payable. 

M. F, Fwtnum, for plaintifil 

E. Casserly, for defendant. 

Ni>aT0N, J., held that he should have to consider the first oblig^on 
sued on as a promissory note, although he was surprised to find so lit- 
tle authority npon the question, where such instruments as this are so 
eoBiiBOD. The case of Ruhsd vs. Whipple, 2 Oowen 135, approved 
m the c%Be of Luquu vt. ProMer, 1 Hill 256, is the only case direotr 
ly in point, and it was tliere h^ld that a due-bill in this form substan- 
tially, was a promissory note within the statute. 

As to the obligation to tiie second note, it is error not to aver de^ 
mand of payment at the place where the note was made payable, as 
decided by our SUpreme Court in Wild vs. Van ValkcnJburgK January 



^ I 
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Term, 1857. A general averment of a due demand is not sufficient 
where a special demand is necessary. 

The demurreiF is overruled as to the first cause ot action, and sus- 
tained as to the second, with leave to amend upon payment of costs. 



KING v$. MURPHY. 

Fourth Judicial District Courty Auguaty 1857. 

Public Offickrs — ^Assault and Battery. 

A consttble acting as a public officer, has a right peaceably and withoat force, to enter 

premises in the discharge of his duties in serving his writ of attachment. 
Haying attached property in certain premises, he is entitfed to visit it unmolested, in 
- order to maintain his coJtody, and he is at liberty to remove the property. 

Action to recover $10,000 for alleged injuries suffered hy plaintiff 
by reason of an assault and battery committed by defendants. The 
complaint sets forth the following allegations : On the 3d day of April 
last, plsdntiff, who is constable of the Second District, received a writ 
(rf attachment issued out of the Justice's court in a suit where defend- 
ant, Murphy, was plaintiff, and one Freeman, defendant, and in pur^ 
suance of such writ plaintiff took possession of the goods of said Free* 
man, with his consent, he having sui rendered to King the keys of his 
house. That on the 9th day of April, while he was in possession of the 
property, defendants, with force and arms did seize and strike plaintiff 
with a metallic head or stick called a '^ Billy," and with great force did 
beat plaintiff and knock him down, and while down the defendant struck 
the plaintiff with the said instrument known as a ^' Billy." It is alleged 
that the plaintiff was by oiaid beating rendered prostrate and insendble 
and that defendant did ^en and there choke the plaintiff, and tore and 
injured his clothes to &e amount of fifty dollars. By means of all 
which plaintiff was confined to his bed for the space of nme days, and 
dtxring tiiat time and subsequentiy suffered great pain and distress, a? id 
was hindered and wholly disabled from transacting his daily business 
and was forced to lay out the sun; of eighty dollars for medical atten- 
dance. 

Defendant admits most of the allegations of the complamt, but denies 
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{he assault and battery, and alleges that if he did commit any upon 
plaintiff, he committed it in defending himself against an assault/first 
committed upon him by the plaintiff. 

The evidence introduced by plaintiff showed defendantB to be own- 
ers of property on Stockton street, between Vallejo and Ghreen streets, 
worth between $4,000 and $5,000, and a portion of it was leased to a 
colored man named Freeman. This tenant having gene in arrear for 
rent, Murphy conunenced an action in the Justice's court of the Second 
District for its recovery, and the attachment issued was put in the 
hands of King. 

The latter levied upon the property, left it in the premises, locked 
fhem, and took the key ; it appeared that, some days subsequently, the 
constable retiumed to the premises and commenced removing the prop- 
erty. 

At this moment, Murphy peeing a chair passing out and discovering 
the presence of King, interfered for the purpose of ejecting him from 
the house. A rencontre took place, and several witnesses for the plain- 
tiff and defendant testified, though very diflerently, as to the circum- 
stances of the conflict and the manner in which it commenced. It 
appears, however, that the plsuntiff received several severe contusions 
and bruises. 

T. C. Hanibly^ for plmtiff. 

Geo. jF. JameSy for defendant. 

Haoer, J., after explaining the admissions and allegations made by 
the pleadings, and referring to the testimony applicable thereto, stated 
that a constable had a right peaceably and without force, to enter 
premises for the purpose of executing a writ of attachment ; that he 
might also after a levy was made and with the consent of the tenant 
legally in possession, leave and lock up the property on the premises ; 
and by virtue of his writ and levy he could jEifterwards legally revisit 
the premises, and, if he saw fit, remove the whole or any portion of the 
property to another place. He is liable personally and also upon his 
official bond, for its safe keeping, and he is also responsible for iSegal 
and unauthorised acts, and it should be left for him to judge what is 
best for the safety of the property, unless the party for whom he acts 
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fffe% directioDB bj -which he may be ceHeTed firom liabilitj.. These 
oSceili are aho conBerraton of the peiiMse in Hieir respectiye tdimshipB, 
and if tjiey aror attacked or molested 1?hilst in the legal peirfonnance 
of theii^ duties, they hare power to arrest the aggoessor and caD upon 
the bystanders for assistance. PubHo officers should be protected in 
the performance of all duties imposed upon them by law." If an illegal 
and unjustifiable attack has been made upon tiie plaintiff whilst in the 
legal performance of his official duties, he is entitled to ccmipensatioh 
by action for the damages sustained. 

The damages in such cases are not confined merely to the corporal 
injury sustained by plaintiff; but if the jury should find for him, tiiey 
are atu liberty to award such exemplary damages as in their judgment 
the circumstances of the case may require. 

The jury found for plaintiff, $750. 



DAN4 vs. STANFORD. 
Ihffeifth Judicial District Courts Auffiut. 1857. 

Creditor's Bill— ExBcunoir. 

"inie original remedy hj creditor's biil Is nQt impsired or siipeneded.b7 the proriilioiif 
6f the statute regulating proce^ings.supplementarjr to execation. 

Where a defendant confesses t^at he <has no property, thei« is no uwtBUtf Ibr tn exe- 
cution at all, as it wonld then be utterly mekw. 

In tills case, tiie plaintiff, ft judgment creditor of Samuel Deiti, filed 
ft eomplaint in the nature of ft ereditor'a bill to set aaide an aaffign- 
fiotent made by Deitz to Staxiford Brothem, ftnd to hftte eeartaan jtep' 
erty and assets applied to the fMiyment of his judgment. 

The o(»Qplaint shows tiiat the plaintiff's judgment witfl fixr 
•8,602.50 recovered in the Twelftii Districi Ceurt on the «th dqr ol 
June, 1857 ; that execution issued to tlie Aeriff on tiie same d^y : 
^bdi the AexiS after making diligent search and inqiurj for properly 
iof Deikifj oil vrMch to levy said ezeoutioft and make the money tiier^ 
specified, yf^ja una>ie to find any property, and afterwards, on the 11th 
day of Jv ?• >, IHi /, h^, the sheriff, returned ih© execution mdla bona. 
It Bt'O (v<i • :!3 thau on the 18th of April la^t and aflber the plaintiff's 
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debt w^ contracted, said Deits was cajrjing on a large businea^ in 
San Francisco and Sacramento, and owned property of the valuQ /of 
$40)000 which he assigned and transferred to- Stuif(»rd Brodiers ; 
that at the time of this transilor, Beita was in fBuling circmnstanoes, 
and that Stai^brd Brothers were among his creditors, and iiiat the 
property so transferred constituted all Deitz's property ; that such 
transfer was made for the purpose of preferring Stanford iBxpthers ; 
and that DeitE retained an interest in the property; and Ihat the 
transaction Was made to hinder, delay, or defraud the other creditors, 
of DeitsE, and especially the plaintiff. The plaintiff therefore prayed 
to hare the assigmnent set aside as fraudulent and void, as against 
him, and Hb have a sufficient amount of property applied to the piy« 
ment of his judgment. 

The defendants, Stanford Brotbenr, demur to the ccxnplaint on the 
Mowing Hounds: 

1. A creditor's bill is not aUowable in this State, the Legislature 
having provided an adequate, remedy by proceedings ^^ supplemental to 
execution." 

2. The action is premature, tiie execution having been returned 
by me Sheriff, after having been in his hands onljfive days. . 

3. The complaint should have set forth &e partictdar assignment, 
so that the court could judge whether it was fraudulent or not* 

S. M. j^ot^mon, for plaintiff. 

Crockett S^ Page, for deienoani. 

Norton, J. — ^It has been held by this eourt, and also by tiie Sn 
preme Court, that the original remedy by creditor's bill, in cases like 
this, is not impaired or supereieded by the statute aQowihg certain pro- 
ceedings supplementary to eiecutjion, tiie statute being cumulative to 
the ori^nal chancery remedy. This is not a bill for discovery. Ilie 
complaint shows that all tiie property <tf the debtor was assigned to 
StanfiMu Brothera, and mentions the particular property, and shows 
that Deits had no otibttr property. 

There can be ho objection to the comfdaint mi ^is groiaid. 

The defendant'i counsel cites, some antfaority in New Tork slowing 
ItaibaeiificUtcnr^^lnllottmo^ be maintained unlfl after ezeevtkm Itaa 
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expired ; but those cases were cited under a particular statute in that 
State, and are not applicable to a case like this* It is stated in the 
complaint that the debtor has no property in his hands whatever, and 
that it has all been transferred to Stimfoird Brothers* This being Qon- 
fessed by the demurrer, there was no necessity for an execution at all, 
as the effort to pursue the debtor's property under such circumstances 
was utterly useless. The Supreme Court, in a recent case, has decid- 
ed that a creditor's bill may be maintained in some cases before judg- 

mentt 

The complaint states that this assignment was made to prefer cred- 
itors. If so, it was fraudulent as to the plaintiff. It also shows that 
the debtor retained an interest in the property assigned, and if so, the 
assignment was v^id on this ground also, and there was no necessity 
for setting out the particular agreement or instrument by which the 
assignment was made. 

The demurrer is overmled with leave to defendants to answer, by 
paying costs. 



EOOP vi. HUMPHREYS. 

Ihodfth Judicial District Courts August^ 1857. 

Malicious Arrest — Demurrer. 

In an action for maliciously arresting plaintiff in a civil suit, the complaint must show, 
either a termination of the former snit in fayor of present plaintiff, or his discharge 
firom the arrest by order of the judge. 

Boop compbuned that Humphreys in a civil action in the same court 
in lAaxAk Humphreys was plaintiff and Roop & Roop defendants, 
^^ wrongfully and without legal cause or justification," procured from 
Edward Norton, judge of said court, an order of arrest commanding 
the sheriff to arrest this plidntiff and hoM him to bail in $1175 ; that 
Humphreys caused plaintiff to be arrested under said order, and im- 
prisoned for twenty-one hours, and until plaintiff was obliged to give, 
and did give bail in said action, — ^whereas Humphreys at, &c., '' had 
no just cause nor legal authority for said proceeding agiunst plaintiff.'' 
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That plaintiff was greatly iBJured and had to expend 1200 in pro- 
curing his release. 
Damages laid at $3,000. 
General demurrer. 

Campbell ^ Pratt j for plaintiff. 

J. Clarke^ for defendant. 

Defendant's points : 

1. That there is no malice shown. 

2. That there is n^ want of probable cause shown. 

3. That there is no termination of the original action shown. 
Defendant cited, 2 Chitty, PL, 600, notes ; 3 Phill. Ev., 255-260 ; 

2 Greenleaf Ev., Sec. 454-5-7, 449; 1 Greenleaf Ev., Sec. 78; 
Boyce vb. Brown, 7 Barb., S. C. R., 84 ; Russell v». Clapp, 4 How. 
Pr. R., 374 ; Matoon vb- Eder, 6 Cal. R., Jan. T. 

Demurrer sustained with leave to amend. 

Amended complaint set out that defendant '^ maliciously, and with- 
out any reasonable or probable cause," caused plaintiff to be arrested 
under process issued in a civil suit, setting out fully, facts to show malice 
or want of probable cause — ^but is silent as to termination of first suit 
or discharge of plaintiff from tiie arrest. 

General demurrer. 

Defendant relies on complaint not showing termination of first suit, 
or discharge of plaintiff by order of the court or judge, and cites : — 
6 WendeU, 418 ; 7 Cow., 715 ; 2 Selwyn., N. P., 1067 ; 20 Barb., 
S. C. R., 441 ; 7 Cow., 715 ; Mattoon vs. Elder, 6 Cal. Jan. T. 

Plaintiff cited, 16 M. & Welsby, 200, Daniel V9. Fielding, attd con- 
tended that under a practice of arrest and bidl, by statute in En^bfiMi, 
similar in substance to that of California, the old common law tnle 
requiring a termination of suit to be shown, was there abrogated and 
no longer necessary. 

Norton, J. — Sustained the demurrer, and decided that under the 
practice act of California, it was essential to show either a termina- 
tion of the original suit favorably to defendant, or his discharge by 
order of the court or judge. 
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BAGLEY vs. EATON, Adm. 

Fourth Judicial District Court; August^ 1857. 

Lost Instrument — ^Affidavits. 

Affidavits, offered to prove the loss of an instrament, are admissible to lay the foanda- 
tion for secondary evidence, but are not allowed to prove the instmment itself. If 
they g« beyond the proof of the loss and attempt to explain the contract, they 
are so tax inadmissible. 
. Whfre promissory notes were given to the maker by the payee, and destroyed by the 
maker with the payee's consent, the payee should conclusively sho\tr that the notes 
were not paid. 

This was an action to recover $14,000, balance alleged to be due on 
three promissory notes made on the 22d March, 1851, by Grove G. 
McMickle, and payable to Bagley & Sinton. The notes were to bear 
interest at five per cent, per month ; and were afterwards assigned by 
Sinton to Bagley. 

Plaintiflfe introduced and read in evidence the two following affidavits, 
to show the destruction of the notes, and to lay the foundation for 
proving their contents by secondary evidence. 

David T. Bagley^ the plaintiff in the above entitled action, being 
duly sworn, says : On the 22d day of March, A. D., 1851, Grove.C. 
McMickle made and delivered to the firm of Bagley & Smton three 
promissory notes of that date, described and referred to in a certain 
instrument in writing of that date, signed by this plaintiff and R. H. 
Sinton and Orove C. McMickle, and acknowledged before J. P. Haven, 
Notary Public ; that said notes remained in the possesi^on o^ said 
Bagley & Siuton for some time after their maturity, and in the dematid 
for the same said Bagley & Sinton had been very lenient and indul- 
gent "to said McMickle, and had resorted to no legal proceedings to 
collect the same ; and that said McMickle had repeatedly requested 
said firm not to sell or negotiate said notes, and fearing a negotiation 
to some person who might be more rigorous in the collection of the 
same, the parties all together, viz ; said Bagley, Sinton and McMickle, 
consented and agreed that sud notes, for the sole purpose of prevent- 
ing their negotiation into the hands of some other party, or of their 
getting into the market, might be destroyed, and believing also that 
the rights of the parties would remain the same as before the destruc- 



DISTRICT COURT REPORTS. 187 

^_ J, I _l t _ I 1 _ _ _ _ _1 I I ' - I ■■ -II— ■ - I ■ T~- " ■ — — — 1 1 — M^ I , J. 

Bagley V9. Eaton, Adm^ 

tioa ; and the said notes were then and inhere, to wit: about the 15th, 
day of August, A. D., 1852, torn up into small pieces imd thrown 
away in the presence of all the parties. That said destruction was 
done for the purpose aforesaid, and by the agreement of the parties 
was not to 'affect the right of the said Baglej Jc^Sinton to recover on 
said-notes, and with full intent on the part of all the parties that the 
ri^ts of the parties should be as if the notes had continued to exist. 
RicMrd M. Sintonj being duly sworn, deposes and says : That on 
the 22d day of March, A. D., 1851, OroVe G. McMicUe made and 
delivered to the firm of Bagley & Sinton (then composed of the plain- 
tiff and this affiant,) three promissory notes of that date, being the 
same referred to and described in a certain mstrument of writing of 
that date, executed in duplicate by said Bagley ^d McMickle and 
this affiant under their respective hands and seals, and acknowledged 
by them respectively before J. P. Haven, a Notary Public, on the same 
day. That said notes remained in ttie possession of said'Bagley &; Sin- 
ton for some time after their maturity, and that, in the demand for the 
same, said Bagley &^ Sinton had been very lenient and indulgent to 
said McMickle, and had resorted to no legal proceedings to collect the 
same, and that said McMickle repeatedly urged said firm not to sell 
or negotiate the said notes, as he feared a negotiation to some person 
who might be more rigorous in the collection, and believing he had a 
claim for indulgence on said firm, and having a great objection to his 
paper being hawked about in the market, — the parties altogether, to 
satisfy said McMickle, and to prevent a negotiation of Said notes into 
the hands of some other parties or their getting into the market, con- 
sented that the same might be torn up or destroyed ; and, according 
to the best recollection and belief of this affiant, the same were torn 
up into small pieces about the 15th day of August, A. D., 1851, and 
thrown away, in the presence and by the consent of said Bagley & 
Sinton and said McMickle, but with the distinct understanding on the 
part of all, that the claim of said Bagley & Sinton on said notes against 
said McMickle should remain exactly as if said notes still existed, and 
that said Bagley & Sinton consented to the same only to satisfy said 
McMickle as aforesaid, and with a full belief on their part that their claim 
on said notes was not aflfected thereby, and that tiie evidence q{ the 
same contained in said instruments of the date of 22d March, 1851, 
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would fiiUy prove the same, aad be all tiiat would be necettsary to en- 
iixeQ iheir collection. 

Plaintiflf then introduced an agreement or bond entered into be- 
tween McMickle and Baglej & Sinton, dated March 22, 1852, sfaow- 
ing the circumstances under which the notes were ^en. It appeared 
by this instrument that McMickle during his life time agreed to .pur- 
chase from Bagley & Sinton, and thej agreed to sell him, a lot at the 
northeast comer of Kearny and Pacific streets, for $14,000. De- 
ceased paid on account of said purchase $8420. On the 22d of March, 
1851, the date of the bonds, it was ascertained that the amount due 
Bagley & Sinton was $6580, for which sum the notes now in Contro- 
versy were given. The bond contained the following condition to which 
the notes and purchase are subject : ^^ That if the said McMickle shall 
well tmd truly pay to the said Bagley & Sinton, or their assignees, the 
said notes at maturity, then the said Bagley k Sinton agree and here- 
by bind themselves to execute to the said McMickle a quit-claim deed 
of all their right, title and interest in and to the aforementioned lot of 
ground. But if die said McMckle shall make default in the payment 
of any one or all of the said notes, then the stud McMickle is to for- 
feit all right in the jsaid lot of ground, and the said Bagley & Sinton 
aire hereby authorized tx> mAke such disposition thereof, discharged of 
all claim or pretence of clum or interest in the same on the part of 
said McMickle, as they may see fit." 

The plaintiff then rested, and defendant's counsel expressed their 
readiness to go to the jury on the case as it then stood. 

Hoge Sf Wilsanj for plaintiff. 

Glassdl ^ Leighj for defendant. 

Hager, J. — ^The bond is sufficient evidence of the making of the 
notes therein described. The affidavits of plaintiff and Sinton are 
addressed to the court for the pitq)ose of accounting for the non-pro- 
duction of the notes sued upon, and laying the foundation for second- 
ary evidence, and are not evidence for the jury. These affidavits 
show that the maker of the notes peaceably acquired their possession 
and destroyed them with plaintiff's consent. Under these circumstan- 
ces, I feel it my duty to instruct you that there is no testimony to 
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show that there is any amount due upon the notes sued upon. This is 
the third trial of this case, but it is the first time it has come up in this 
form ; heretofore Sinton was introduced by plainti& as a witness, and 
ezpluned the delivering of the notes to the maker. 

I can only regard the affidavits as in evidence to satisfy the court 
the notes cannot be produced upon this trial, and to authorize second- 
ary proof of their contents ; but as they trace the notes to the posses- 
sion of their maker, and disclose that they were destroyed by him inth 
plaintiff's consent, it raises no presumption that they were unpaid in 
whole or in part ; but on the contrary, regarding the affidavits only as 
proving the destruction in the manner disclosed — ^by the maker with 
the consent of the owners — it raises an opposite presumption in favor 
of the former, which plaintiff is bound to explain by additional evi- 
dence. The affidavits themselves contain an explanation, but in this 
respect they go beyond their true purpose. Defendants had no oppor- 
tunity to cross-examine the affiants, and this court cannot give any 
greater force and effect to the affidavits than was asked (or them when 
they were introduced, and there is no proof to rebut the presumption 
in favor of the deceased maker of the nptes. 

If plaintiff can recover upon the testimony as it now stands, then 
any person who pays a note, takes it up and destroys it, may be com- 
pelled to pay it a second time if he is not prepared to defend by proof 
of actual payment. Merely taking up his note and destroying it would 
be no protection, if the then holder could, as the plaintiff here has at- 
tempted to do, compel him afterwards, by brin^g suit and making 
affidavit as in this case, to show an actual payment. To establish such 
a principle of law, would i^ot only be dangerous, but also be taking 
away what has been regarded as the best and most ordinary protection 
and safeguard that a party has when he makes payment of obligations 
of this kind. 

The jury found in favor of the defendants. 
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CONROY m WOODS. 
Ihodfih Judicial District Cottrty August 1857. 

COPABTNEBSHIP PrOPBRTT. 

Where a penon parchaees partnership property, snbJKct to partnership debts, and a third 
person giycs him credit with a knowledge of this fact, the property will remain lia- 
ble for the partnership debts, and cannot be taken te pay the indiTidoal debt of the 
pnrchaser. 

When sach a lien has been acquired, he may apply to a court of equity to enforce or 
protect his rights. 

The &ct8 of fhis case are safficiently referred to in ibe opinion of 
the court, to give a correct view of its merits. The decision was ^ven 
on a motion to dissolre an injunction restraining one of the defendants 
from selling under execution partnership property to pay an individual 
debt of one of the copartners. 

Joseph Simpson and (7. Fl Orey^ for plaintiff. 

(?. F. ^ W. H. Sharp, for defendant. 

Norton, J. — ^The material facts in this case are, that Brooks and 
Moore being members of a firm composed of Bonney, Brooks & Moore, 
sold out tiieir interest in the property of the firm to Bell, subject to 
the partnership debts. Bell then sold to Bonney. Subsequently to 
this. Woods obtained a judgment against Bonney, and has levied upon 
an4 is about to sell this property as the individual property of Bonney. 
The plainti& have since commenced an action against all the members 
of the firm on a copartnership debt, and have attached the same prop- 
erty and obtained judgment, and have issued execution. This bill is 
filed to restrain the sheriff from paying over the proceeds of the sale 
to Woods, and asking a decree that those proceeds be first applied to 
the payment of their debt 

Inasmuch as the sale to Bell by Brooks and Moore was not of the 
property itself, but only their interest m it subject to the partnership 
debts, there is no doubt that the property still remains liable to the 
payment of the partnership debts, and the knowledge of Woods of the 
whole transaction precludes him from claiming any benent on the ground 
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of having given Bonnej credit upon the apparent ownership of the 
property. 

It is a settled principle of equity, that partnership properly must be 
applied to the payment of partnership debts in preference to- the debts 
* of the individual partners, but the mode of enforcing this principle is 
not entirely settled. It is sometimes said that it is not a distinct legal 
right of the creditor, which he can apply to a court directly to enforce 
or protect, but it is only a rule which a court of equity will observe in 
distributing partnership effects over which the court-may have obtained 
jurisdiction upon other grounds. In the case of Sobb vs. SteveriMj 
(Clark's Ch. Rep., 191,) it was held that an action like this, brought by a 
creditor at large, could not oe sustsdned, but this was apparently upon 
the ground that no specific lien or equitable claim upon the property, 
had been acquired by judgment or exeoution, and the Vice Chancellor 
speaks of the right as liable to be affected hj exeeutiony death and 
bankruptcy. In the case of Jackson vs. Camellj (1 Saund. Ch. 348) 
it was decided in an action by a judgment creditor, that an assignment 
made by an insolvent upon trusts in violation of this equity, — ^that is, 
in trust to pay copartnership debts out of individual property in pref- 
erence to the individual debts, was fraudulent and void as against the 
individual creditor. If this decision is correct it can only be on the 
ground that th'is equity is a distinct equal right of the creditor, at least 
after he has acquired a specific lien or right by judgment. I think 
that this view of the character of this right id correct, and that when 
such a lien has been acquired, the creditor becomes invested with a 
ri^t which he may apply to a court of equity to enforce or protecjb. 
If then, the right of priority of payment is exposed to be defeated or 
greatiy embarrassed, by a sale of the property as the individual prop- 
erty of one of the partners, as in this case, and can only be adequately 
protected by the exercise of the equity powers of the court, I can see 
BO objection to entertaining this action. 

The injunction must be modified so as to allow the sheriff to sell the 
property and deposit the proceeds with the clerk of this court, sub- 
ject to the further order of the court. 
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MERCED MINING COMPANY vs. LOCKWOOD. 

I 

Thirteenth Judicial District Court^ August^ 18571 
Injunction — ^Action to quiet Title. 

MThere a party, applying for an injanction to restrain the committing of waste by an- 
other, and in his bill avers an adverse title in the trespasser, the injanction cannot 
be granted. 

Motion to grant an injunction, and bill to quiet title. The case is 
stated in the opinion. 

The names of counsel have not been furnished. 

Burke, J. — ^This is an action to quiet title, and prevent trespass, 
for which an injunction is asked, and brought agsdnst R. Lockwood, J. 
D. Hudgin, J. O. Fremont, et al. The plaintiff alleges in the com- 
plaint that it is an incorporated Company, organized for the purpose of 
quartz mining, and sets forth the charter, &c., and avers that soon af- 
ter its organization ^^ it became, and still is, the owner and possessor " 
of certain described real estate and veins of gold-bearing quartz, and 
sets forth the names and localities thereof. That plaintiff took posses- 
sion in May, 1851, when the said land, etc., " was unclaimed by J. C. 
Fremont, or any other person," and have, from that time on, been 
working the same, and have expended in permanent improvements 
thereon upwards of $800,000. And that John Charles Fremont, in 
May, 1851, publicly and repeatedly disclaimed having any title there- 
to, whereby the plaintiff was induced to make valuable improvements 
on said land. 

And that defendants claim an estate and interest in said laiid and 
quartz veins adverse to plaintiff's title. That Fremont and Lockwood 
claim by deed from Alvarado to J, C. Fremont, which defendant false- 
ly claims vested a legal title in fee ample to all the said property men- 
tioned, " because the said Fremont has obtained a patent from the 
United States of America, signed by Franklin Pierce, the President 
thereof," which patent is recorded in the General Land Office, at 
Washington, dated Feb. 19, 1855, pursuant to a decree of the Su- 
preme Court of the United States, dated Dec, 1854, confirming unto 
the said Fremont, as assignee of the said Alvarado, ten square leagues 
of land. 
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And whicb patent, as defendants claim, was issued in pursuance of 
the Act of Congress, ^' to ascertain and settle private land claims in 
California," passed March 8d, 1851, upon the presentation to the 
Commissioners of the General Land Office, of a tnmscript of the plat 
and certificate of the surrey of the said tract, duly certified bj the 
Surveyor General of the United States, for the State of California! 
dated July 31, 1855 ; which patent embraces all the property which 
the plaintiff took lawful and peaceabte possession of, as before stated, In 
May, 1851. 

That the Alvarado grant was a ^^ float '' for grarang and agricultural 
land, to be located within boundaries described in the grant, embracing 
over one hundred square leagues. That Alvarado made no settlemeni 
on the grant. That be sold to iVemont for the paltry sum of three 
thousand dollars. That Fremont did not attempt to survey the undd 
fined ten square leagues until 1849, which survey then made did not 
approach within two miles of any of the property owned by plaintiff, 
nor witiiin nine miles of the valuable mines now owned by plaintiff. 

This map and survey, so made by Fremont, was published and pre- 
sented with the claim to the Land Gommiscnoners. And the said Fre- 
mont disclaimed any right or titie to any other land under his Alvara- 
do grant, than the ten leagues so surveyed by him, until July, 1856, 
when another survey was made by the Surveyor General, embracing 
the property so owned and possessed by this plaintiff. That the last 
survey was made while an appeal was pending concerning the grant, 
and that therefore the survey, and tiie grant issued thereon^^ are both 
void. That this last survey was fraudulent and void, it having been 
made clandestinely, and upon mineral lands. 

The complamt further euiows that the defendants are now actually 
trespassing on some portions of said veins, and that they avow their 
intention to continue so to trespass upon the same ; and that they are 
doing great and irreparable injury to said mines ; and that plaintiff is 
informed and believes tiiat defendants are unable to respond in any 
amount of damages. 

And alleges fiirtiier, iliat none of the defendants have any color of 
titie, but are naked trespassers ; and that all the defendants, except 
Lockwood and Fremont, are merely holding possession of the veins for 

13 
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^ ptirpose of |)aying thenmelTes, oat of iihe proceeds Qiereof, moQ^ 
due tfaem fiom Lockwood. 

The plaintiff prays for an injunction pendmte UU^ and that on the 
final hearing, the same may be tat^f^xpebaal i. and that a decree be 
entered against ibe defendants lliit lliiijr hare no interest or estate in, 
Of^^ the premiises in question, flie injunction is asked for. upon the 
fiicts set forth in the complaint. 

Formeifly no court of equity would grant an injunction in a cause 
where it was shown, ei&er by the complamt itself, or by the yerified 
aiiswer, that the defendant claimed an advene title. Lord Mdon re- 
membered the time when, if a pl^untiff stated that a defendant dauned 
by an adverse title, he stated lumself out of court But smce that time 
injunctions have grown i^ favor, and the rule is greatly relaxed. 

In the case of the Merced liGning Co. vs; John G. Fremont, 6 Cal. 
Bep., April Term, 1857, the Court said, ^^ There is a distinction be- 
tween the eflbct of an allegation in the complaint, that the acts were 
committed under pretense of an adverse title, and the sworn statement 
(of the &ct) in the answer. A man may pretend to claim what- he 
would not solemnly set up in lus answer." The court then adds, 
« The allegation in the cbmplamt that tiie defendants justified under 
an adverse claim, will not in any «ense prejudice the right to the in- 
junction." 

It would be to misapprehend the court, it seems to me, to infer firom 
the language above quoted j that it* intended to decide that in no case 
can a plaiptiff, by showing the adyerse claim rf the defendant, preju- 
dice his rijght to an mjunction. If a plaintiff in possession, with only 
the presumptive title which his possesedon creates, alleges in his com- 
plaint that the defiendant claims adversely, by reason of a valid ptttent 
firom the sovereign authority, obtained in good fiiith, Wiould not such 
aniulmission prejudice his right to the mjunction 2 It surely would. 
If tihe plaintiff in 0(1 action shows by his complaint a better tifle in the 
defendajlt tliaiivhe claims for himself, he can have no injunction. In^ 
this cause the plaintiff's title is merely possessory, and the complaint 
admits the United States patent to J. C. Fremont, but alleges that the 
patent is firaudulent and void. 

^[^ raises an important question: Is it com|)etent for the plaintiff 
toquestion the validity of the patent ? 
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This question was rused in the Supreme Court of tibie United States 
m the case of Held vs. Seabuiy, December Term^ 1856, in deciding 
which the court said, ^^ This case mvolves directlj the point whether, 
where a grant or patent for land, or lef^slative co|]£rmali<m of title to 
land, has been given by the sovereignty or legislatiYd imtliorii^, only 
having the ri^t to make it, wi&out any provinon having been made 
in the patent, or by the law, to inquire into its fiumess as between the 
grantor and grantee, or between Ihird parties, a third party can raise 
in ejectment the question of fraud, as between the grantor and grantee, 
and thus look beyond the patent or grantf We are not aware that 
•aok a i»roceeding is permitted in any of the oourto of law. 

In Ikigland a biU in equity lies to set asideilettMpt patent obtained 
from the King by fraud, and it would in the United States, but it is a 
question exclusively between the sovereignty mtJdng the grant and the 
grantee." 

This clear ahd de&berate opnion by the highest tribunal in th0 land 
upon this yei7 point, must be conclusive. Then if the plainijff is not 
permitted to question the validity of the patent, has he not in thiaoom- 
plaint shown such an adverse title in the defendants as will preclude 
him from the aid of an iiyunction ? 

The right'of the United States to make a grant of land containing 
gold and sQver mines, is questioned. The Supreme Court of this State 
decided, in the case of Hicks vs. Bell, 3 Cal. Rep., 219, that by vir- 
tue of her sovereignty, this State is the sole owner of all the mines of 
gold and silver within her bounds. I question this doctrine, and very 
much doubt the competency of a State court to finally determine and 
settie a question of right between the United States and the State. 
Nor does it appear that the State itself has much faith in her titie to 
the mines. The presumption that she has, is rebutted by the fact that 
they have never been disposed of, and the proceeds squandered, as was 
the case with ail her other patrimony. The better opinion seems to be 
that the ownership thereof is in the United States. Hence it appears, 
that to entitle the plaintiff to the injunction he must show a sufficient 
titie in himself, and that the defendants are without right or titie com- 
mitting waste, or trespass, to the irreparable injury of plaintiff's prop- 
erty. 

That in this complaint the plaintiff shows that defendant's daim, un- 
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de/t% patent from the TTnited Statee, the validity of fHiick ilie plaintiff 
18 not pennitted to qnestioiiy and which Inust, therefore, be c(ni8idereid 
good and perfect. And as the grant of land by the United States car- 
ries iritii tt the mines df gold and sityer, the conclosion seems irresist- 
ible thai ttiis is not a jimper case for the interposition of that powerfiil 
proYidonal remedy, the order of mjnnction. It is tlierefore refbsed. 



HILL vs. BEHRENS. 
Sixth Judicial JH^ct Court, Sq^tember^ 186T. 

DsFAuiA — ^Akbwsk. 

Tlw plfliirtlirdeUjiiis to teke Judgment it eqnitaleiit toaooSfoal to {!▼• tin dctadsnl 
Aurtibtr time to uuwer. 



is amotion of plaintiff^s, for an order directing Ihe clerk to enter 
the defiuilt of the defendant, and judgment againit hm. 



-iforplainti£ 
-, for defendant. 



Borrs, J. — ^The papers m iUs case amply show iiiat the sommons 
was senred en the 27tfa day of July, 1867, and that an answer was 
filed, signed by the defendant himself, on the 28th of August, 1867. 
It is admitted that the answer was ffled before application for defirtOt 
or judgment 

It would peihaps be sufficient to ground flie denial of tins motiDii 
upon the fact, that whilst it, in tenns, asks for an order against the 
clerk, based upon a supposed dereliction of duty that would cany 
costs, he has had no notice of it. But as the question upon the ex 
parte i^pi^calion has been fuBy disci^ssed in tfie brief of the plaintiff's 
counsel, and ai tiie only effoet of the argument has been to satisfy me 
that the, motion should have been denied, even if regulariy hmmIo, L 
may as well take tibis ocoasien to dispose of this question of practice. 

The autimities reforred to are all finom the State of KewTork, and 
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torn upon the constroction of the peculiar prorisioii of ilie eode efihat 
State. The 121st seciaon of that code says that the ansirer most be 
ienred within twenty days after tbe service of a copy <^ the ccmqilainti 
and the 20l8t section provides that judgment for the {daMaff may be 
had if the defendant &ils to answer the ccMnplaint wiihin that time. 

Under these provisions it was held, m Foster ▼& UdeBy S €odfe Be- 
porter, p. 80, that the defendant might answer at any time befiore the 
entry of the judgment, and I must confess that tibk aeeoa to be the 
more hberal and reasonable construction of the statate. As Jidge 
Daly remarks, the plaintiff delaying to take judgment k e^vaknt to 
a consent to give the defendant further time to answer. 

A (Cerent conclusion was afterwards arrived at in Dudly vs. Hiib- 
bard, 2 Code Rep., 70. Edwards, J;, d^hures that tiie defendant has 
immity days to answer, and no more. But he says, ^* tiiere is now no 
entry of default, it is entered by operation of the statute." 

So in Mandeville vs. Wume, 1 Code Reports, N. S., 162, Parker, 
J., in deciding that the defendant is restriotod to the twenty days, 
says, *^ No default is required to be entered at the expn&oa of that 
time, as wad formerly the practice. If a rule f<»r deficit was to, be 
entered, it would probably be best to regard the time for answering as 
extending to the entry of the rule, and to hold the taking of the de- 
fault as the evidence of the plaintiff's intention to terminate tiie time 
for answering.'' 

Now it is only necessary to say that, by our practice set (see sec- 
tion 150) the default of the defendant is to be entered opcm ^e appli- 
cation of the plaintiff, hefore he can have judgment, to diow that the 
yeiy authorities quoted by the learned counsel to sustain his motion, 
are directiy against him. 

Motion overruled. 



SUNDERLAND vs. GRIFFITH. 
Sixth Judicial Dkftriet Ckngrt^ SeptemietylSffl. 

COKVEYAKCS — ^HOMBSZBAB. 

When Aghret a d^ed toB» m a mo^rtgage^Mid tfieleniitortliemor^ifeM 
and B gives a deisd \mk to X thif lecond deed wm>eo&iid«i«dsiasi9apIe nteiM 
of the mortgage. 
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The dumctor of a homestead hovliig by retidence been once pooMued npon a piece of 
property, no act of the hosband alone can depriTe the wife oi the interest she has 
hereby acquired. 

Sunderland^ for plaintiffii. 
Clarke ^ &a%9^ for defendant. 

BoTTS, J. — ^The complaint in this case is a bill addressed to the 
equiij side of the court, whilst the £Eu;ts authorise only a complaint in 
«J9etment. The diflSculij is this, that whilst the plaintiff prays for 
certun equitable relief to which he is not entitled, because there is no 
need of it, he also asks in effect, though very inartificially , for a judg- 
ment which would be execute by a writ of haberefaeuu possesnanem* 
In such a case the defendant could wme a jury, and perhaps, by argu- 
ing and submitting the question to the court, he has yirtually done so. 
Such is the inextricable confiudon into which a departure fix>m the 
great landmarks of the English system of special pleading, and the 
amalgamation of law and chancery, have led us. 

In obedience, then, to. the spirit and meaning of our practice act, 
as near as I can ascertain it, I have concluded to treat this as an ac- 
tion of ejectment, in which a jury has been waived, and the case has 
been submitted to tiie judgment of the court. 

Upon this baffls I proceed, and to my mind the evidence establishes 
the following foots : 

On ike 4th day of December, 1862, the defendant, Charles Griffith, 
being indebted to one Caleb Gosling, executed to the said Gosling a 
deed of the premises described in tiie complaint. This deed, althou^ 
absolute on its face, was intended as a mortgage, to secure the pay- 
ment of the money due from the defendant to Caleb Gosling. In this 
deed the wife of Griffith joined. On the 21st day of March, 1853, 
Caleb (Costing conveyed this property to Mary Ann Grffiith, the wife 
of the defendant, lliis conveyance was made at the request of the 
defendant, and witii the understanding tiiat the property was to be re- 
mortg^iged to the said Caleb Gosling, after the execution of a mortgage 
to one Kelly. On the 28d of March, 1858, a mortgage upon this 
saaw property ta secure the payment of four thousand dollars, justly 
due hW, was executed to Caleb Goaiing by Griffith and wife. 
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On the 20itL day of May, 1854, this mortgage waa Batisfied, and a 
release entered by Caleb OoBling. 

On the 23d day of October, 1854, one Josepb (Coding recovered 
judgment in the District Ooort of the Sixth Judicial District, against 
this defendant, Charles Griffith. On the 15ih November, 1854, exe- 
cution issued on this judgment, and was le^Ml upon this property. 
On or about the 15th of December, 1854, the property was sdd by 
the sheriff under, and by virtue of the levy aforesaid* At this sale the 
plaintiff in this action became the purchaser. He was the attorney of 
the plaintiff in the suit in which the judgment was obtained, under 
which the property was sold. At and before the sale, notice was ^ven 
to the purchaser and the sheriff of the defendant's claim of a home- 
stead. On the 15th day of June, 1855, the sheriff, (six months hav- 
ing expired without any offer of redemption,) conveyed the property to 
the plaintiff in this action. Some months after this, the judgment in 
Go^g vs. Griffith was fully satisfied. 

As to the homestead in point of £Ebct, I find that the property in con- 
troversy > ftt the time of the sale was worth about five thousand dollars ; 
that Griffith and his wife lived on it, occupying it as a confectionery 
and lod^png house up to November 2d, 1852, when the house was de- 
stroyed by fire ; that Griffith and his wife then removed to a &am 
owned by him, on which he had built a dwelling house, about six miles 
below the city of Sacramento ; that for some time they entertained the 
intention of returning to the city property, which had been rebuilt in 
a manner calculated to carry on the (dd business, but that they finally 
abandoned this intention, and the property was rented to one Sands, 
who occupied it fi)r about eighteen months firom March, 1858. It is 
alleged in the complaint, and not denied in the answer, that the de- 
fendants are in possession of the property. 

The defendants now set up their claim of a homestead, in answer to 
the plaintiff's demand. 

It is contended by the plaintiff that the deed from Griffith and wife 
to Caleb Gosling, and the reconveyance from Gosling to the defendant^ 
Mary Ann Ghriffith, were fraudulent, and prays that they may be 0]> 
dered to be delivered up and canceled. There is nothing in the testi* 
mony that warrants such a concluaon. The defendant, Charles Grif> 
fith, b«aig justiy mdebted to Caleb Gosling, and being in solvent dr- 
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emitttaiees, conveyed fhe propertj in controversy to Gosling, by a 
deed, absolute in its terms, it is true, bat one which was intended as a 
mortgage, and which would be treated as a mortgage, either by a court 
of law or a court of equity. Goding, it appears, having confidence in 
the mtegrity and abiHty of the defendant, consented to release his morir 
gage, that a preference might be ^ven to Kelly. To perfect this ar- 
rangement, (Gosling conveys to the defendant, Mary Ann Griffith. Now 
what had he to convey ? In truth, according to the modem doctrine, 
he had no estate in the land ; he bad only a security for the debt due 
from Griffith. All that the plaintiff can adc, then, is that this deed 
from Gosling to Griffith's w£e be considered as that for which it was 
intended, vis: a release of the moit^i^ to Goding. It shall be so 
considered. Whatttmi? The prqierty is again in Griffin, free from 
incmnlHrance« Now he, his wife j<»iung, mortgages it honestly and 
bona fide to Kelly and GosUrig. The debt to Gosling is discharged, 
and Ihe mortgage released. Hien Jos. Gosling obtains a judgment 
against Griffith, leviee it upon the properly, and seOs it under his exe* 
eution. The plaintiff beoomes the purchaser, and now Bues upon his 
sheriff's deed. 

Thus conrid^pedy the case presents the dngle question, had there 
been such a dedication of this properiy as to c<»isecrate it as a home- 
stead for the deftttdants ? I ihink this character had been stamped 
upon it. They lived upon it and made it their home up to the time of 
ihe fire, in November, 1852. The Supreme Court has declared that 
residence is the test of dedication. See Cook vs. McChristian, 4 Cal* 
B., 28 ; Taylor vs. Hargous, 4 Cal. B., 268, and Reynolds vs. Pizley, 
6 Gal., April T* It is true that the defendant, Griffith, although he 
lebuDt the house after the fire, never again made it his residence, but 
fhe Supreme Court has decided tibat the character of a homestead, hav- 
ing by residence been once possessed upon a piece of property, no act 
of the husband alone can deprive the wife of the interest she has 
thereby acquired. This interest can only be destroyed by the deed of 
the wife, OAde undsr the sancticm of a privy examination. See Tay- 
or vs. Hargous, and Bevalk vs. Kramer ; 7 Gal., July T. 

Holding this property, as I am prepared to do, as the homestead of 
the defendants, it beccmes unnecessary, as fiir as the merits of the 
controversy are concerned, to pass upon another question raised by the 
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defendants. As a genmd nde I am MiMted to confine my deciaon 
to a point that wiB aetile ttie isaae made by flie pleadKngg. But. in 
ihia case, it is due to the i^ttioM iliat the pobt ndbed by ^ defend- 
ants should be passed on. They ocmteCid fliat Hie pteintiS; havrng 
been the attorney of the judgment coreditor in the proifecation of the 
suit under which he purchased, his purchase is firandotont and void. 
As to actual fraud upon the part of ttie jdaintiff, titeie is not the dici- 
est ground for the charge. Nor did ibe defendant probaUy intend to 
make it. Neither do they state the rule properly on iiiis subject. No 
trustee or agent can retain the beoeftltif a purchase at a sale made 
under his direction, against Hie w& of hit pkmoipal. This would be, to 
be the seller and purchaser too. ffii piiDdipdl can ha^e die sale an- 
nulled, or he can affirm it, at his option* Goding, liie creditor, seems 
to hare been perfectly satisfied witii the conduct of his attomey^ and 
he is responsible to nobody else. 

Under the facts of this case, I find, as matter of law, that tiie de* 
fondants are entitied to judgment. Cet jodg^nent be enteted acooid* 
ingly- 



HEREFORD vs. SACBAMENTO COUNTY. 

Sixth JuHeial Diitriet^ SqfUmher 1857. 

District Attobhst's Fees. 

Tba fees of a I>i8trict Attoraej, aUowed bj ftateto vpon contietion, ar» aoi a eoaalj 
cbmige by Uw, when the j camioft be ooUeelad of the diefeiidaiit. 

SereftMrd, for plaintiff. 
, fiar defendant. 

BoTTS, J. — This case is submitted upon an agi»ed statement of ftets, 
from which it appears that the plaintiff claims of the defendant tiie 
sum of two thousand one hundred dollars, for one hundred and forty 
convictions for misdemeanor, prosecuted in the Recorder's Court of the 
city of Sacramento, upon which ezecuti<tt bas issued against tiie con- 
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nete irith retnni of miUa bona. These eonvictioiiB were had between 
tiie 9ih of October, 1865, and the 2l8t of March, 1855. 

13ie plaintiff^ who it k admitted was, and is, the District Attorney 
ftc Hie county of Saoramento, claims that he is entitled to a fee of fif- 
teen dollars upon each of these convictioDS, and alleges that sach fees 
are made by law, a coonty diarge. Upon him devolves the bnrden of 
establishing his claim. 

Ihave examined carefiilly the statutes supposed to sustain the plain- 
iiff^s demand against Ae county, without being able to find in them 
any tiling to support the charge. 

Fart Vn, of the '^ Act to regulate proceedings in criminal cases,'' 
(see Comp. Laws, p. 7,) fixes Ihe fees of Peace Officers, Sheriffs, Ju- 
rors, Justices, and District Attorneys. Section 694, makes all these 
fi»es, except those of District Attorneys, which seem to be admitted 
ex indugtriaj when Ihey cannot be collected of the defendant, a county 
diarge. 

Iliat the fees of the District Attorney are intentionally excepted 
fisom the operation of this secticm, is an inference greatly sbrengthened 
by an examination of the next section. Section 695, provides for the 
refunding to the County Treasury of these fees by all salaried officers, 
except IMstrict Attorneys. The le^tamate conduoon is, that this class 
is exempted from the general rule, because their fees alone are not 
guaranteed by the county. In other words, that the county guaran- 
tees these fees to no salaried officer. 

Again, the fiurst section of the Act concerning Salaries, (see Comp. 
Laws, p« 873,) provides expressly that the salary of District Attorneys 
shall be paid out of county funds, carefully omitting to make the same 
provision for his perquisites. ^ 

The other statutes cited in the brief of the plaintiff, throw no H^^t 
upon the subject, and I think it must be admitted that those commen- 
ted qb, if tliey do not ignore the plaintiff's claim, do not suffice to 
ttstaMiBh it. 

Ilay Mistress upon the fiust that the LegMiature afterwards passed 
Utaw Bmkmg, for the future, these fides a county charge. 

Upon the fiietaa^eed, I find, as matter of law, that the defi^ndant 
h entitled to judgment. 

Let the judgment be entered accordin^y. 
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CARR T8- VAN CANE( 
Third Judicial Dittrict Cawt, July 1857. 

Fers— Shsbiff's COMMIgSIOVS. 

Tbe sheriff is not entitled to commiMioni upon ^e amonnt of an execntkm, nnlese tbft 

monej shall actnallj be reooyered bj him. 
Where the parties compromise, and the execution is settled, and no money panes 

throBgfa the hands of the sheriff, he should not be alloved commissions. 

The question Bubmitted to the court is, whe&er ilie dieriff is enti- 
tled to his comxnissians when he has levied upon properfy without sale 
and without collecting the money, fiie parties haying c<»npromi8ed the 
claim. 

The&cts are, that an execution was placed in the hands of the sheriff 
to make the amount of the judgment in the case, and bj him levied on 
real property of the defendants. 

The parties afterwards c<»npromised the claim, and the defendant 
paid to the plaintiff the amount agreed upon by the compromise, with- 
out any agency on the part of the sheriff except as aforesaid. 

y for plaintiff. 

, for defendant. 



Hester, J. — ^Held that the common law gave no fees to the sheriff. 
18 Vin. Abr., 144. 

The statute of ISizabeih provides, ^'iiiat it diall not be lawfol for 
any sheriff to take of any person for urving an execution more than, 
&c. ;'' under this statute it has been uniformly held in England that 
tiie sheriff is entitled to his poundage by the service of the execution* 
5 Term Rep., 470 ; Strange, 1262. 

The statute of New York gave poundage to the sheriff for serving 
an execution, to be taken fit»n the sum Uvied. A former statute of 
tliat State was for eotUedngy kt. Die courts there decided that the 
two statutes meant the same ; and that the dieriff was entitied to his 
poundage by the service of the txeoulacm, althou^ the claim wascomr- 
pranised : 18 John. R., 878 \ 5 John. Rep., 252 ; 9 Wend. 487 : IT 
Wend. 14; 1 Gain. R., 192; iC(m., 421. 
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But by these statates there was no promoQ. aDowing compeDsalioBi 
for each official act of the officer upon an ezecutiony as by the statute 
of this State. The 29th s^lion of the act regnlal^ fees, (Statutes 
1855, p. 90,) pnmdes that a sheriff shaE.be entitled to the Mowing 
compensation, yjx i For levying an execution, $2 ; for traveling in ma* 
long the levy, 60 cents per mile ; for advertisings $3 ; for making 
sheriff's deed, $5 ; for commission for reMvtnjrafk2|M^njf ewer money 
on execution, Jbc. These items of compensation, together iritii others 
ciontained in that and other sections, show that the tejpslature nev^ 
intended he should be entitied to his commissions where be had not 
received the money. By the ihiglish and one of the New York stat- 
utes, dieriff's poundage arose by the service of the execution. By 
the California statute, the commission originates by recetving the money, 
ftc. .; the phraseology being essentially different, a different deciaon is 
required. ' Therefore, in the case presented, the sheriff is not entitled 
to Ins commission. This view is als6 aided by the 61st section of the 
same act; 



IN RE. BE HOB. 
Sixth Judieidl DUtriet Caurty September 1867. 

Iluegal 4abs0I. 

Tlie iUliire to sptdfy deftnitelj and predeelj the ehevge upon which the Mbndaat it 
held to eoewer on titttBt, ie frtol. 



-y for petitioner. 
-, contra* 



jBons.^ J."— It iqppears ftmn the return to the writ, that the defb»- 
dant is held in custody by one Nathan Goon, a policeman, by virion 
of a cwtain: warrant of attachment issumg out of the County Court of 
tiie eounigr of San Francisco, directed to the sheriff of Sacramento, at* 
tested by the cimjk of the county of San Francisco. 

By said writ of attachment, tibe said sheriff of Sacramento is com- 
manded to apprehend and attach the body of the defendant, to answer 
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finr eva£ng the service of a certain writ of habeoi eorpu$f or refiuBng 
to obey the same. There is no recital in the writ of any prpbaUe 
eanse, supported by oath or aflbioation. 

The Mure to specify definitoly and precisely the charge which the 
defendant is held to answer, and the want of probable oausoy supported 
by oaih or aflbntiationy are defects in the process which would have 
been held &tal at any time these hundred years* The 19th section of 
the Bill of Bi^ts embodies this ancient principle of the En^iah law. 

The detention of the defendant is, therefiare^ i&egal, and she must 
be discharged fipom custody. 

Ordered accordingly. 



MoEUNE Ts. McGABVEt. 
Jiidieial DUtrict Coyrt^ SefpUfnJber 1857* 
FmcB SoLB . Trad^. — ^Mobtgagv. 

A iboie lole tnder eti^ akMM eaeente % Ttlid moitgi|[e upon propertf aeqmrad b j her 
fobfeqaent to the ditj of Tooording her decbtrod inteotion to becomo benefited bj 
the. act, if mcb iw r op o rt j wie noceiiMy to CMrry on the bmiileee which iho eeiecti> 



', for plamtifil 
> for defendant. 



BoTTS, J. — ^The plaintiff is the asagnee dT a note and mortgaga 
upon whi<^h he sues, praying a decree of foreclosure and a personal 
judgment. The defenduit, for McQanrey alone defends, pleads her 
eoferture. 

I find the followmg focts : Oh the 18ih day of October, 1854, ihe 
defendants, being both married women, declared their int^tion of be* 
coming sole traders in the business of ** fSeurming and stock raising.'' 
On the same day^ they purchased the premises p controversy, and ex- 
ecuted the note and mortgage declared on, to secure a part df the pur* 
chase mcmey . The declaration was not recorded or published till the^ 
next day. 

At common law, a note exeeuted by amarried woman was absolutely 
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Toid. She could be Hie recipient of « conyeyance, but she could obIj 
oonTiejr^ ancienilj, byfind and recoyerj, and lattei^jbj deed in wliich 
the husband united. Under certain conditions^ our statute concerning 
CKde traders reinoyes this disalHUtj. Were those condition^ comphed 
with by the defendant at the time of the deliyexy of the note and 
m^i'^gage? 

The proyifflons of the statute are, at first yiew, contradictoij and 
inconsisteiit. The second section proyides that, from the date 6f the 
declaration befbre a Notary Public, she shaU be indiyidually responsi- 
ble in her own name for aU debts contracted by her on account of her 
sud trade or buMness. On the other hand, the third section declares 
ttiat after the declaration ^as been duly made and ^^ and recorded^** 
uach feme covert shaQ be subject to all the liabilities proyided now, or 
hereafter to be proyided by law against debtors and creditors. The 
only mode of reconciling these apparently discordant sections, is to 
hold, as I do, that under the second section she is made liable by the 
act of declaration, and that the third section is intended to secvgre her 
the fruits of the inyestment, proyided she has recorded as well as <fe- 
clared. 

Hence, I hold, a8| a matter of law, that on ; the 18th of Noyember, 
1854, the defendant was as capable of executing a note and mortgage 
aa if she .had been hfeme sole. 

It is claimed on the part of the defense, that tiie purchase of real 
estate is not included in the specification of the buoness of ^^ fiurming 
and stock raiffllng.'' I cannot permit my priyaie objections to this 
statute to; warp tine general rules 0f construction, and under the oper- 
ation of tiiose rules, I cannot but think that tiie specification is large 
enough to coyer the tI«Dsaction^ If the declarent is authorized to 
carry on the business Spectified in the dechuration, she must be allowed 
to become the purchaser, jeyen when she might be the hirer, of the 
tiungs usual and necessatry to tiie busin^M she i» authorised to con* 
duct* 

As matter of law, I fiadth^t Om^ pbusUff is entitied to tiie reM be 
pgraysfor. . 

liet the counsel draw tiie decree accordiftgly* 
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BUSH T8. JOHNSTON; 

Thhxf Judieud DUtrict O&urt^ Jufy 1861 

Yqsdamb Sale. 

Where aU the eiockholden are not preeent j$t a sale o^ tEe corpoimtion properij, "whm 
snch sale i^ lor the advantage and benefit of the. abeent stoddiolden, they are pi«* 
lamed to hare knowledge of it, after a raffldent lapse oflime. 

A delay of three yean, in inqniringinto the ralidity of such tale^ will be coatftnied hiio- 
an implied aoqniescenoe therein. 

Where the absent stockholders stand by and see another, who has pnrchaaed witfaoot 
fraud or collnsion, the corporation property, improve the same fbr a long time with- 
out making known their advme daim, they wUl not be permitted to assert it. 

The main objeet of that toit is to obtains decree iiiat <iie dofendautt 
accoont, for the benefit of Jto plMiitifBu 

In Sept.^ 1852, the Santa Clara Steam IkGU Company i^ar<^^ 
the Btock cf which eopaated of 80& Shares at $100 per share. The 
plaintifb, the defendants, (except the corporadon,) and others, were 
shareholders. (Their mill was erected for the nuuiiifacture of flour, and 
was in operation by the first of Jan., 1858, and, with some exceptions, 
continued running till the Mh of April thereafter, when it was «scer> 
tained that only 916,000 had been paid on the Aares, that the income 
of the mill was. 99,000, that tde expenses were 988,000, — Cleaving a 
balance against th^ Company of 98,000 ; and that the stockholders 
were not only unwilling to contributo to relieve the company firota its 
indebtednesiBi, but were opposed to incuiring the necessary expenses of 
repairing the miU. One of the creditors had recovered a judgmtot 
against the <k>rporation for upwards of 9800, in a Justice's Gonli. aod 
eviedan executic^ upon the mill and the lot upon whidi it wav 
ereotod. llie stoekholdMa held yiurious puUio meetings at which many 
of them attondedy including some cf the plaintifi. Jdmstoi^ (one.^ 
the deffindantsO proposed thfit he Bfid as many as would j(»n with Jmn 
would purchase said mill and kif at.the sale upo^aaid ezecn&fo^ and 
pay the debts of said oompany, jmyidedthify should hare the coipo- 
xation property ic The stodcholdwsVli^ attended said meetb^, eoiK 
sented to the proposition. 3!he ftcts proved, show th^ t&e sharehddert 
w«re to be discharged firom fiuMiier payment on their diares; The 
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defendants accordingly made the purchase on said 9th day of April, 
at the officer's sale, paid the debts, and afterwards expended about 
920,000 in improving said mill. Those of the plamtifis who were not 
present at said arrangement, were cognizant thereof, and of the making 
of said improvement without making any objection or asserting claim 
to the mill, or their stock. The corporation owned no other property. 
As soon as said improvement was made, the mill commenced running 
and has since done a fair business. The plaintiffs were silent as to 
their claim until sometime in 1856, after the Supreme Court had de- 
cided that a Justice of the Peace had no jurisdiction beyond $200. 

The plaintifl&t contend that, as the Justice had no jurisdiction of the suit, 
the judgment, execution and sale were void, and did not pass the titie to 
the defendants ; that the same remained in the corporation, of which 
tbey (the plamtifi,) were stockholders ; that the defendants should 
account to the corp(»ration, and that the plaintifi should have their pro- 
portion of the profits accruing after said sale. 

The main question presented is : Have the plaintiffit established suf- 
ficient equity to induce a court of chancery to decree an account ? 
Wrcm the proof, no firaad can be charged upon the defendants — ^the 
traosactioQ was public, open and fiiir, and seemed to be the only prac- 
tical mode of relief to the corporation firom its embarrassments. Since 
said sale lliere has been no corporate action, 

PraUf and Bedman^ and Yovnger^ for pbiinti£ 

Wattacey and Voaries ^ Archer^ for defendants. 

Hsann, J.— -Held that although the plaintifi were not present at 
ilie time of the acceptance of Johnston's proposition, and the sale of 
ttie pirGf)efty, yet they are {Hresumed to have knowledge thereof, and 
of the payment of &e debt, and of the improvement of the mill, aa 
they had anqdb <^ypGrtiinity of acquiring such knowledge : the law bemg, 
that a peraofi is presumed to know what by reasonable diligence he 
eodd have ascertained. 7 Blackford, 829. 

It was also heUL, that proof of a mere legal right is insufficient to 
maintain &i8 aotiicm, which is based upon certain equities alleged in the 
comjdaint. 39ie two are separable. They may or may not unite m 
the same peisoiu To induce the action of a chancellor, the equitable 
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ri^ must be estabUdi9<L For upwardB of three jean, tlie phiirtift 
treated their stock and the mill as abandoned, and jieUeA up la th0 
defendants ; and titie corporation as having no existenoe— *aequ]0«»i^( 
in their claim. Such a course oC action of the plaintifi, would be a 
fraud upon the defendants if thej were permitted, after a lapse of so 
much time and the expenditure of money in refitting the mill aad tli0 
payment of the corporation debts, to assert their claim in a court «f 
Chancery. To say the least of it, it desbx^ their equity for a recovery. 

The law is well settled, that where a man suffers another to expend 
money upon land under an erroneous opinion of title, without maJdng 
known his claim, he shall not afterwards be permitted to assert it Jt 
is a kmd of equitable estoppeL 12 Mo. R., 339 ; 4 John. Ch. B., 91. 

A fulfilment of the contract on the part of the defendants, creates 
an equity in their fitvor wUch should control the conscience <^ a Chan- 
cellor. Such a contract, uncontaminated with fraud, and a suhmisooQ 
thereto by the party realizing its benefits, ought not to be disturbed in 
a court of equity ; but the parties should be left to whatever remedy 
tliey may have in a court of law. 

An account therefore, should not be decreed, and the biQ should be 



LYON vs. CHAPPELLE.* 

Fourth Judicial Diitriet Courts September, 1867. 

Attachment Undbbtakings — ^Action on Bamagbs. 

In an action against the snreties on an undertaking, given npon the iMoiag «f an at- 
tachment, the proof of damages should be limited to the costs and expenses jncor- 
red, and i(pch actual damages as are the natural and proximate results of the au- 
thoritative acts done under the writ, sustained bj being deprived of the use of prop- 
erty, or from its loss, deterioration, or destruction. 

Damages, in consequence of injurj to credit and reputation are not tifJ ?n itif# impoeed 
upon the sureties, and such proof is inadmissible. 

jB. S. JBrookSj for Plaintiff. 

Janee, Lake ^ Boyd, fior Defendant. 
On motion for a new trial. 
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Hasib, J.-^Th« Mtitn b upon « statoatoiy mtdertakhig, pTen by 
tiw cteStadsnt, in & mitvg^nst lh«ee pl^i*>ti<fc opoa obtuning tk n^ 
of attMliaieDt againat th^ pK^wrtjr, inirhioh, npm » oUwoBtmuinoe, 
|}adgiimit mm entered in hnx oS tliese pkintaflb. 

In rai^icfft of Hut notka, the only groontt relied npoo u ernn>, in 
tefiuing to allow [dvntiffii to fwore, as duoages, ii^niy to tbrir credit 
and^Tepntation ae merofaante, 1^ leaaon of die attaohmoat and lery. 

In specified eaaee our praetioe act (|120} proTidea that tiie plain- 
til^ in aA action, m^ hare the proper^ o( defendant attached aa a^ 
eority for the aatiabction of any judgment that nu^ be reoorered, vn- 
lesB die defendant ffn seeurity to pay aach judgment. Dpcm iMoing 
tiie writ, the iduntiff in the aotkn ia required ((122) to gire an nn- 
dertaldng in a mm to be fixed in each case, with aoretiea, to the elleot 
Aat if Ute defendant reoovera judgment, the phuntiff will pay all ooata 
fliat may be aw»?ded to the defendant, and aU damagea whieh he nay . 
■nstoin by reaacm (^ the attaohmmt, not exceeding the anm specified 
in die nDdertakmg. The attachment i> not eieonted if the defendant 
^ree an nndertaUng, with sureties in an amotmt aofficinit to satiafy 
the plunt^'s demands and ooata <U^)- 

^ese ttatutee are remedial in thur character, and any- parfy, 
whether or no it be neceeaary to aeenre lua debt, if he thinha fi^ may 
anal himself of their proTinona ; and alHumgh, sometimes tiiey may 
iqterato with 9«at hanMiJp and opp raari on, yet, in expounding them, 
it the olgcot and intent of the Ii^datan ia clear, it is the iaiy of the 
ooorli to adrance and soatiun thMa./ 

If the atte^ment U procured is good fiuth, and a party only arula 
- %i|BB^ at Bttoh remedy aa the law allows, he and his nireGee can only 
be held answaitible upon the undertaking, howerer -great may be the 
iKOnkg/iB to the credit and reputation of the deEendant in the fait, to 
tim vxtaat ti the liability imposed by, and for ndi aa are embnced 
in, tfce eaa^HieD of the undertaking. The defendant may always pro- 
Teat ttiela^riDg the writ by ^ving the uadertakiiig ^Mt^ed in (^128), 
in whiidi oaae DO ether dam^^ wffl fitDow, except aiioh aa renlt frcm 
asordinary suit. 

If he does not do thia, and reooven jod^nent, be can sue apn 
plaintiff's undertaldng and reoorer all dunagea saatmiied by reasim ot 
&e attachineot 
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In estimating these, th^ question is presented, should the iprwA of 
{klsintiff be confined to the costs and expenses incunredy and such actual 
damages as are the natural and proximate results of the authoritatiTe 
acts done under tiie writ — to wit : such as necessarily result from the 
asportation, loss or destruction of the plamtiff 's property, or his being 
deprived of ite use ; or should he be permitted to show that his credit 
has been impaired, and his reputation as a merchant injured, in conse- 
quence of the issuing and levying this attachment ? It is hardly rea- 
sonable to suppose that the Leg^ture would grant a remedy with 
the view or intent of creating speculative liabilities against sureties 
required to be ^ven in order to pursue that remedy. It is more rea- 
sonable to suppose that, in authorismg.this extraordinaiy remedy, sure* 
iy was required to be given to protect and indemnify the defendant in 
attachment against legal acts done by authority of, and in conmiand 
of, the writ. 

Beyond these, it mi^t be said, if the officer exceeds his duty, the 
remedy is against him : if the smt and attachment were malicious and 
without probable cause, in addition to prosecuting the undertaking, aa 
action for malicious prosecution might be instituted, and damages 
could be claimed and recovered co-extensive with the injury, and as are 
peculiar to such actions; but, by no analogies of the law can it be in- 
ferred, that the Legislature intended to impose such liabilities upon the 
si^taes^ or any other, efxoept such as are the natural, necessary and 
pronmate results of the legal execution of the writ. (See 8 B. Mon- 
roe, 51 and 160.) The proofii as to damages in those cases, besides 
ecsts and e]q)enses, should be confined to tiie loss or mjury sustained 
by being deprived of the use of property, or the loss, destructiciii or 
deterioration of the property itself. New trial denied. 



HENSLET YS. TABPEY. 

Third JTucUcial JHitrict Cowt^ July^ 1857. 
TiisaPASs^lNjrociiov. 

Ab Sitjaiictlda will Ue to ntttafn trefpait In mnoriiig Hmms or otfaMr tts^erial froa a 
qaany, wht». the mvw«i<Bt ihowi ftrt tto mhitaao of tM m^ k Msg i wl raj fii 
betidM tlw ififpsnlito iDiidiieC 
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Henilcj v«. Tarpej. 

The eonrti hurt no power, in an ordinarj action, to n^ndicnia upon the qneitkm of 
ittb, wlMMlte-aet neoeaMfj to bo p e r fanaed ii a poUtfoal ael» and eonld not bepor- 



The object of this suit is for an injunction to restrain the defendant 
removing from the quarrj of the plaintiff's, lime rock ; and cutting 
down and removing timber trees, growing upon the land of the 
pluntiff's* 

The pinaof shows that the pittniiff 's claim is under a Mexican grant, 
tnth indefinite boundary, to ascertain and define which the action of 
the general government was necessary. The claim has been confirmed, 
and no appeal pending. The United States Surveyor, for the District 
ef Califbrma, has caused the land to be surveyed, which, as surveyed, 
18 the ^d in controversy. No further action has been taken by the 
general |{ovemment. The defendant settled upon the land as public 
knd^ with a view of obtaining a pre-emption therefor. 

The defendant contends, Ist. Adnutting that the plaintifb are the 
owners of the land, still they are not entitled to an injunction, the comr 
plaint and proof showing a mere trespass. 2d. They have no title to 
the Umdon which the treajNUM^ were committed. 

PeMam jr WdOnee^ for plaint^. 

IFibm, fixr defendant 

Hanm, J. — ^Held that as to the first pomt made Ij t]ie defendant, 
if l|»e coilaiplaint contained nothing more tium the general allegation 
of *< irre|NurabIe ii^uiy,'' it would not be Buffi<»ent. 2 CaL Rep., 469. 
It, however, shows otiierwise. 

Courts in England were for a long time extremely strict in confin- 
ing the refief in ^uity to ^Mses of tenancy, founding their interference 
sntwriariiBt of waste, on the privily ef title between the partiee* H- 
na&y, the rigor of the ancnot rde was relaxed upon the avowed prin- 
eiple ^ii^mui^ m matters of treqaaas where irreparable injury r^ 
sidked from the acts complained of; and upon the relaxation of the 
principle, Lord Mdongranted an it^)imoiion to restrain a trespasser from 
cligj^ag oeal tipon the prenuses of another, luGtchel vs. Does, 6 Yes., 
HT ; 7 Vee., 807. In these cases the injury was pecufiar attd esperial ; 
i&e injunction was sustamed on the ground of irreparable mischief. 
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«id that the ruiaof &e property, as a mme, ^atd be tiM eoiiseqtteiiee^ 
So takmg stones from a quanj. 18 Yes., 184. In Aese cases di# 
Huscbief reaches to the substance and Take et the estate, anid goes ta 
the destniction of it, in the character in whick it is enjoyed. So where 
ttiere is a permanent appro|»iation of the land. Agar ys. The Be- 
gent*s Canal Company, Cooper's £q. B., 77. It is not sufficient thai 
the act be flimply je^ se a trespass, but it must be a case of irrepara* 
ble rmn to the property, m the character in which it has been enjoyed 
or intended to be used. In the case of Thomas ys. OaUy, 18 Yes., 
184, Lord Sldon remarked; ^^ The interference of the court is to pre» 
yent y«u remoying that^ which is his estate ;" and he asks the ques* 
tion, ^why is it not equally to be applied to a quarry ?^^ 

In &e case <^ Kane ys. Yaodenburgh, 1 John. Chan. Bep., 12, ttie 
court says, (m tbe suligect of injunction, ^^ that it is a wholesome juria- 
dicticm, to be liberally exercised in the preyenti<m of irreparable injury, 
and depends on latitude of discretion in the court.'' 

Story, in his work on Equity Jurisprudence, says, ^^ formerly courts 
were reluctant to interfere by injuiiction, eyen in cases of repeated 
trespass ; but bow courts haye not the slightest hesitation, if the acts 
threatened to property would be ruinous or irreparable, or impair the 
just enjoyment of property in the future." 2 Story, sec. 928. Ho 
also says, ^ it will lie for trespass for dig^ng into mines ; so where a 
dispute exists about the boundaries of estates, and (me of the chdmants 
is about to out down timber trees on the disputed territory. In short, 
it is now granted in all cases of timber, coals, ores, and quarries, where 
the party is a mere trespasser on the land of the owner, the acts bemg 
an irreparable damage to the particular species of jnoperty." lb., 
sy. 929. 

In the case at bar, the cutting down and destroymg timber trees, 
and aiypropriatiiig rocks of the quarry to the defendant's use, are acts 
Teaching to, aad affecting the substance and yalue of the estate. 
Therefim as regards the character of the supposed trespass an mjuno- 
tionlrilllie. 

SeeondUf.-^AB to the second pinnt assumed by the defendant, it 
was held tbt^t the grant of land was with an uncertain boundary. 
There was no segregation from the public domsun by Mexican author- 
ity. That for tl^ purpose of such segregation the ezfipcise of political 
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pcmer oa die p«rt of the United Stated was neceaBurj. It is ia flie 
eafeegoiy of impeffeet graati, and not aoffieient to maintiun an aetion 
of ^jeetmenty aa the Mi ezerciae of aoTereign power on the part <^ the 
United Statea has not yet been obtained* 

In the eafle of West va. Coohnoi, 17 How., 408, it is decided Hiat 
eonrtBhaye no joiisdiction to deal with imperiect claima to pabliclaudi 
ttther aa to fixing the boondaxy by mmrey, or f<Mr any other purpose* 
It was competent fci^ dmgeeBB to provide, that befinre a patent issued, 
flie exact fimits of poaseesioii should be ascertained* See also Burgee 
m. Gray, 16 How., 48 ; 18, p. 498 ; United States vs. King et als^ 
8 How., 778 ; Hiokey vs. Stewart et als., 8 How., 760. In the case 
of Lease et ala. ys. Clark, 8 Cal. Bep., 17, the Supreme Court recog* 
nised the principle that all acts neceiQiBaiy to divest the sovereign of 
title, were political acts, and could not be performed by the judiciary ; 
and where the whole of such acts had not been performed, tibe title 
had no standing in an ordinary tribunal. 

These authorities show that this court, has no power, in an ordinaiy 
action, to adjudicate upon the question of titie involved in this case. 
But aa the «ctraordinary remedy by injunction is resorted to by the 
plaintiffii to prevent an injury to the land claimed by them, thon^ 
tiieir titie is not yet, but in process of being comjdeted ; and as the 
real question between the parties being rather of boundary than otiiei^ 
wise, I am inclined to continue the injunction, espeeid^y aa the j^un^ 
tiff's bond will protect the defendant from any injury he may sustain, if 
il should turn oat that tiie plaintifls have no ri^t to the land in dia- 
pole. This view is sustained by the case of Budcelew vs. Sstill, 6 
Cal. Bep., 108. 

The injunction heretofore granted is therefore continued. 



YEBTIMEB vs. BEICHABD. 

Sixth Judicial Di^riet Cami^ JShpt.^ 1857. 

SrATim OF LiMiTATioirs. 

Wtae the ImI day aQowod bj the ttstate ibr bringing th« sdiaa fldti npm Smdaj, 
the ntftfoa oraet bt eommenecd npon Um preceding dmj, end not ou tbe day aA«. 

The names of counsel have not been furnished. 



IHStSKKT OOIJBT BlHKafltSL m 



■#» 



TcitiiBir fffl. Rtktad^-Bojrd «f . WlUifloB, 



BofiSy J. — ^Thk 18 an aotioQ bronj^ npon m open aeoMiifc fixr 
goodi, waresy and merehandiie* The defendant pleads ili4t no pari of 
llie cause ol action occurred within <me year fiom die oommencemenl 
of the suit. 

The complaini alleges that die last item in the aeoount bean ialbd 
Jannaiy 18, 1856, and it is admitled that the complaint was filed Jan- 
naiy 19, 1867. 

Tb» statate is imperatiTe in requiring such an action to be com- 
menced within a year* In reckonmg time from^ an erent^here it is 
reckoned from the deUvery of the last item, the day of the erent is to 
be computed. The People vs. Clark, 1 Cal. Sep., 407. As to flie 
fiu^t urged hy the |daintiff^s counsel, tiiat the 18di of January, 1857, 
M <m Sunday, the authority cited (note to 2d mi, 877) is 



BOYD ys. WnilSTON. 

2We^ JudieM JDUtrid 0<n$rt, Augiui, 1857. 

Pabol EvmsNCB — ^EiinoBSsiiXNT. 



nehoMar of • prooiiMOfy note, Ukiag it after it becane diM» from the flnt endmer, 
dUMMit maintaia an aetftoa apon it agniiff a feoond endonar, wIiom nama if oo II. 

jPiiol aridMioa it inadadftible ia an actioa aa tha nolay to prove aagr ialeatkNi of tbt 
pavtioa oontrair to tha Imal oflhct of thci i aatnu aaal. 



was an action against defendant as endorser on a pronussory 
note for 9600, dated May Ist, 1856. The fiu^ts are that (me Bone- 
steD, bmg indebted to John Flint, proposed to pw^ his promissory 
note, endorsed by WikBston. The note was accordingly {^ren, and 
•ndoised by Wiltistsn, but by inadvertance, as alleged, was made pay- 
able to the order of Flmt instead of WHiiston, and was endorsed by 
F&nt first and WiUiston afterwards. After the note became due it 
was transferred by FBnt to plaintifil 

An eflbrt was made on the trial to eiqdain the instrument, and to 
Aow that it was pven to Flint in satisfiiction of a debt, and that he 
iSA not endorse it in the regular commeroial manner. 

This e?idenee was ruled out. 
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Bojfd V9. WiU]ftoB.«-2:<iiid v9. Heath. 



Jcm$9f Lake ^ Bojfd^ for plaxotiff. 
WdUr ^ Oibamey for defendant. 

KoRTON, J.y held that Flint was the first endorser, and could not, 
iiherefore, maintain an action on the note against Wilhston, who was 
the second endorser. The plaintiff, taking the note after it became 
due, was in no better position than Flint. Parol evidence is not ad* 
misnble, in an action on the note^ to prove that Williston intended to 
become first endorser. 

Judgment for defendant. 



UND vs. HEATH. 

Tufelfth Judicial District Courts Auffugtj 1857. 

Insolvency — Description in Schedule. 

If an instrnmeiit, dmwn as a bill of exchange, and accepted, is described in the sched- 
ule as a promissory note, and the parties properly referred to, it will be sufficient, 
though the holder may be unknown to the insolvent. 

The plaintiff sues the defendant upon a certain acceptance of a bill 
of ezchangei and the defendant pleads as a bar to the recovery, his 
discharge in insolvency, in the schedule of which this accepted bill is 
recited as a promissory note to the defendant, which he has endorsed 
as surety for the maker, who is really the drawer of the bill of ex- 
change. 

Thus £Eur the parties occupy the same relative position. The plain- 
tiff claims that it is not a suflBcient description to warrant the discharge. 

Waller ^ OshnTiCj for plaintiff. 

JBrosnanj for defendant. 

Norton, J., held that in this case the description was sufficient, and 
that the plaintiff could understand that the debt therein described re- 
ferred to the acceptance, though described as an endorsement. 
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JUDSON vs. ATWILL. 

Tioelfth Judicial IHstnct Court^ Augutt, 1857. 

Insolvbncy — Schedules. 

An insolrent omitting to stAte in the schedule that a creditor's name was unknown, 
and incorrectly describing the notes as payable to another person, is such an omissioii 
as will not bar the recovery of the debt after the insolyent has been discharged. 

The facts in this case were as follows : On the 24th day of October, 
1854, defendant made his four several promissory notes, payable to 
the ^^ order of E. Judson," each for the sum of three hundred dollars, 
maturing at six, twelve, eighteen, and twenty-four months after date, 
respectively, and delivered the same to one Farmer^ who, as the plain- 
tiff's agent, negotiated the loan. These notes were given, however, 
in lieu of others endorsed by H. Meiggs, which last were given for 
money loaned by Farmer, as plaintiff's agent, and which were deliv- 
ered up to be canceled when the new notes were given. This arrange- 
ment was made at the solicitation of defendant, he representing that 
he could not meet his liabilities without an extension of time. 

Soon after the notes sued on were given, defendant sold out to one 
Douglass, all his stock in trade, and filed his petition in the Fourth 
Judicial District Court, for the benefit of the Insolvent Debtor's Act. 
Li September, 1855, by decree of said court, he was discharged from 
all his debts and liabilities, and he set up that discharge as a defense 
to this action. But it appears that neither the notes upon which this 
action is brought, nor the original indebtedness in consideration of 
which they were given, were described properly in defendant's sched- 
ule. Four notes of the like date, tenor, and effect were mentioned, but 
were described as payable " to Mr. Famum^^ not even giving the 
name correctly. 

Defendant called Farmer, the agent, as a witness, for the purpose 
of showing that defendant did not know, at the time of filing his sched- 
ule, who was the payee, or owner of the notes. His testimony tended 
rather to show a contrary state of facts, it appearing amongst other 
things that the*notes were filled up, and the plaintiff's name inserted 
as the payee by the defendant himself. 
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Lave ^ Provtne$j {or plainliff. 
Ja$ie8y Lake ^ Boydj for defendant 

Norton, J., instructed the jury that, although thej should believo 
from the testimony, that the defendant, at the time of filing his sched- 
ule, did not know tiie name of the payee, or holder of the notes, yet, 
having omitted to state that the creditor's name was unknown, and 
having incorrectly described the notes as payable to another person, 
the decree in the insolvency proceedings did not operate so as to dis- 
charge defendant from his liability on the notes, and that the pluntiff 
was entitled to recover. 

Yerdict was accordingly rendered for plaintiSl 



BAGLET vs. EATON, Adm.* 

Fimrth JuMeiat Dietrict Oawrtj SqOember^ 1857. 

Lost Notb — ^Affidavits — ^Evidsncb. 

AAiflftTiti M erideiioe of the Ion or dettroetioB of • note an reoeired upon the gn^oA 
that the/ are prelimiauy and incidental^ addressed iolelj to the oonrt and ool 
affiBctiag the isene to be tried bj the jnty. 

Where the ^ndadon for the introdoction of seoondaij eridenoe to prore the oontenti 
of a lost note, ii laid bj the introdnction of the affidaTits of interested parties, 
the case most be proven before the juiy bj prinuuy or secondary testimony, as 
lUly as if the affidaTits had not been introdnced. 

yfhen the affidarits disclose* that the plaintiif deliberately and rolantarily destroyed 
the note, he mn8t,^y afflrmatiTe testimony, give some explanation of die act, con- 
sistent with ao honest or jnstifiable pnrpose, to rebnt the inference of its extia- 
gnishment: without any explanation he cannot recoTcr. 

The facts are fully stated in the opinion. On motion for a new 
trial. 

Boge ^ WSeonj for pUintiC 

CHaeeeU ^ Leighj for defendant* 

HAGijfBy J.-«The action is against the administrators of the estate 
of G. C. McMickle, deceased, to recover the amount of three proiniao 
sory notes, alleged to have been made by deceased, March 22d, 1851, 

•86eaiilep.lS5. 
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to the firm of Baglej k SinUm. This Inotion is principallj based on 
tiie ground that the court erred in charging the jury. 

On the trial, ill order to account for the non production of the notes, 
and to laj the foundation for introducing secondary evidence of their 
contents, the plaintiff read to the court his own and his co-payee, Sin- 
ton's, affidavit, in which they substantially depose to the makmg of the 
notes, and that they remained in the possession of Bagley k Sinton 
until after matniitj, when, upon the solicitation of MclVGc&Ie, the affir 
ants consented that they might be destroyed, in order to satisfy him 
that they would not be negotiated or passed into the market, or the 
hands of soma ler party, and tKat they were then, about the fifieentli 
of August, 1852, torn up and destroyed, with the consent, and in the 
presende of, Bagley k Sinton. 

The plaintiff then gave in evidence a' bond, of March 22d, 1861, 
from Bagley k Smton to Mcl£ckle,in which it is recited to the effect 
tiiat on or about the first of May, 1850, Bagley k Sinton sold to Mo- 
Mickle, for the sum of $14,000, a lot 6f ground, which is described, 
and that MclVGckle paid of the amount the sum of $8,420, leaving a 
balance due, which, with tiie interest, amounted to $6,580, for which 
McM. executed three notes of the same date lu tiie bond, ^ one being 
for the sum of $2,000, payable thirty days after dat^ ; anoiher for a 
like sum of $2,000, payable uxty days after date, and the third and 
last for tiie sum of $2,580, payable ninety days after date, each and 
all bearing interest at the rate of five per cent, per month from date,*' 
and followed by a condition to the effect, that if MoM. well and truly 
pays the notes at maturity, then B. & S. are to execute a deed to 
McM. for the lot of ground ; and if McM. makes default in the pay- 
ment of any one or all of the said notes, then he is to forfeit all right 
or intenest in the lot, and B. & S. are authorised to dispose of it, dis- 
charged of all claim or pretense of chum, or interest of McM., as thej 
may see fit. 

It is alleged in the complaint, and not denied, that McMickle died 

in , 1854, and it was proven that Ba^ey k Sinton, on the fifth 

day of January, 1855, presented to one of the administrators of Mc- 
Mickle an account, claiming payment of the amount due upon the eonh- 
tract and notes, which was rejected by the administrator. 

On the fifth day ot April, Sintcm, by writmg, assigned his interest 
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in the bond, notes, and cluim agaist the estate, to the plaintiff, Baglej. 
In the account presented to the administrator it is in substance stated, 
that ike lot was purchased f<»r $14,000, on which was paid $8,420, 
leaving a balance, with the interest, of $6,580, for which notes were 
given, drawing intereat, as is recited in the bond ; then of the date of 
June 4th, 1851, McMickle is credited by the proceeds of the sale of 
the property, ^^ under power of sale from said McMickle, $3,000,-' and 
the balance af principal and interest is claimed to be due, which, in 
the aggregate, now amounts to something over $20,000. 

Upon tbefl0 proo& the pluntiff rested, and the defendant went to 
the juiy upon the same evidence, and asked the court to instruct them 
that the testimony was insufficient to support a verdict, for any sum, 
m favor of the plaintiff; when the court in substance charged the jury 
as is set forth in the statement on this motion. 

In consideration of the &ct that this ease has abready been twice be- 
fore the Supreme Court, although upon a different statement of facts 
from that in which it is now presented, I have taken some pains to 
earefully consider and eTamine the law applicable to actions upon lost 
notes. 

In England the dookine appears to be established that there is, and 
should be, no remedy 0t law (or the holder of a negotiable note which 
has been lost, to recover the cpntents from any antecedent party on 
the note, whetiier he is the maker or endorser ; but that the sole rem- 
edy is, and should be, in equity, where the relief will be granted upon 
the holders proving the loss, and giving a suitable bond of indemnity. 

In the United States, unless there are statutory regulations on the 
subject, there has be^ii mudh cUvendty of judicial opinion. In some 
of the States, the English doctrine has been maintuned in the affirmar 
tive, in others it haa bew hold in the negative, and again in others the 
holder has be0n aQowod to sue at law^ if be executes a suitable instru- 
ment of indemnity. Kent and Story seem to think that the weight of 
authority is in &vor of the exclusive remedy in equity. The same 
doctrine is extended to cases of demands for payment, and upon actual 
payment being made, the note should be surrendered, or if lost indem- 
nity agamst a seccmd payment must be given or tendered. Hansard vs. 
Bobmson, 7 Bam. & Cress., 90 ; Story on Promissory Notes, §§106- 
112, 244, 445, 446 ; 3 Kent's Com., 114, 115, and note ((2) ; 2 6r. 
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Ev., §156) aad note (8) ; 1 Qr. Ev.j §558, and notes, and the nmn- 
eroos auliiorities cited by these commentators. 
* And it is said to make no difference as to tbe rale of law if the note 
is so old that the statute of limitations has aitax^hed upon it. 8 Phil. 
Ev., 7 ; Bailej on Bills, 299 ; Story on Prom. Notes, §449, and note 

There is a recognised distinction in some of ihe authorities between 
cases where the document is, and those in which it is not, the foundar 
tion of the action in regard to the admission of secondary evidence of 
its contents. In some instances, where it is merely auxiliary to the 
action, strict proof of loss has not been required, and even where it is 
the foundation of the action the rules of evid^ce, in proving the loss 
or destraction, are not universally settled. Persons interested in the 
action, and the parties themselves, have sometimes been held compe- 
tent witnesses, or their affidavits have been admitted in regard to facts 
and circumstances necessary to lay the foundation of secondary evi- 
dence ; but perhaps an equal number of cases may be found maintain- 
ing the opposite doctrine. The numerous authorities will be found col- 
lated in 2 Part of Cowen & H., notes to Phil. Ev., 408. 

The affidavit of the parfy , as evidence of loss or destraction of the 
instrament, has been received upon tiie ground that it is prelinunary 
and incidental, addressed solely to the court, and not affecting the issue 
to be tried by the jury ; but they are restricted to Hie question of loss, 
and are not allowed for the purpose of disclosing the ccmtents of tiie 
lost instrument, and should not be received at aQ if other testimony is 
attainable. K the party making the affidavit is competent to testify 
generally in the cause, he must be sworn and examined as an ordinaiy 
witness, that the advantage of a cross-examination may be preserved* 
When the foundation for secondary evidence is laid, the case must be 
proven before the jury by primary or secondary testimony, as fully as 
if the affidavits had not been introduced. Mason vs. Tallman, 84 Me. 
B., 472 ; Davis vs. Black, 5 Smedes & Marshall, 226 ; Adams vs. 
Leland, 7 Pick. B., 62 ; Donalson vs. Taylor, 8 Pick. R., 890 ; Po- 
mard vs. Smith, 8 Pick. B., 272, 278 ; Marshall, C. J., m Tayk»* vsu 
Biggs, 1 Pet. B., 591, 596-7 ; 16 John. B, 198, 195-6 ; Bun n. 
Ejien, 7 Black. B., 152. 

It is not as a matter of course that a party is allowed to inttrxhiee 
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aecondaiy evidence, even when he brings direct proof of the fact of 
destraction or loss. If the destruction was accidental, or done through 
mistake, or under an erroneous impression that the paper was inl no 
use or value, secondaiy evidence would be allowed ; but if a partjr vol- 
untarilj and willfully destroys his primary evidence, throu^ careless- 
ness, or for any fraudulent purpose, he excludes himself from Ihe ben- 
efit of secondary evidence ; and sometimes the facts mi circumstances 
connected with the destruction have been submitted to the juiy , to be 
passed upon by them in considering their verdict. Cowen k Hill's 
Dotes.to Phil. Ev., 2d Part, 406 ; The Bank of the U. S. vs. B311, 5 
Conn. B., Ill ; Page et al. vs. Page, 15 Pick. 5.^, 868 ; Blade vs. 
Iceland, 12 Wend. R., 178 ; Garlock vs. Geortner, 7 Wend. B., 198 ; 
9 Whea. B., 488, 487 ; ib. 596. 

I will refer more fully some of the cases most pertinent and anala- 
gous, in principle and fisusts, to the one under consideration. 

In the case of H. S. Bank vs. HiQ, 5 Conn. B., the court say, 
<< when the holder of a bill voluntarily and intentionally destroys it, or 
alters it fraudulently, he has no remedy ; but if he loses, cancels, al- 
ters, or destroys it by accident or mistake, his rights are not affected ; 
his evidence only is impaired. A bill or note is not a debt, it is only 
primiury evidence of a debt, and when this is lost, impaired, or destroy- 
ed bona ficUy it may be supplied by secondary evidence." 

Page et al. vs. Page, 15 Pick. This was an action by executors on 
a note, by defendant payable to thd testator. After the plaintifi, by 
the affidavit of one of them, had proven' the loss of the note sufficiently 
satisfactorily to Ihe court to admit secondary evidence, they then gave 
evidence tending to show that after the death of. the testator defendant 
admitted that he had the note in hU posseseianf stating the date and 
amount, and acknowledged that it was then due, and he was ready to 
pay it when an executor was qualified and ready to receive it. These 
points were controverted, and it was left to a jury to determine the 
facts. The trial was before Ch. J. Shaw, who, in his instructions to the 
jury, remarked that ordinarily the non-production of a note by a party 
chdming under it, raised a presumption of payment ; and after com- 
menting on the affidavit, said further ; if the jury should be of the 
opinion that the note was not paid to the testator, but remained in the 
custody of the defendant at the time of the testator's decease, this 
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would rebut suolt presumption of payment. The rulings and judgment 
m the case were sustained bj the Supreme Court of Massachusetts. 

On the trial of the present suit the plaintiff relied upon the case just 
referred to^ as an authority to sustam his action. The &cts of that 
ease are somewhat analogous to the one under consideration, except m 
one important particular : there, bendes the affidavit, plaintiflb gave 
testimony to the jury of the defendant's admisnons of liability, &c. 
Here tiie plaintiff gare no evidence or explanation to the jury to rebut 
the presumption against him, arising from the voluntary surrender and 
destruction of the note. 

O-arlock vs. Q-eortner^ 7 Wend, 198. Action on a promissory note 
alleged to have been given under a special agreement, and to he in the 
poueisian of the dtfendaut* 

The case was tried in the court of Common Pleas. Plaintiff proved 
the fnaking and delivery^ &c., and called on defendant to produce it, 
and upon his refusing to do so, offered to prove that the plaintiff, under 
an impression that defendant was entitied to the possession of the note 
gftve it to him to keep, under a special agreement. The court over 
ruled the testimony ; plaintiff was nonsuited and carried the case to 
the Supreme court. Justice Nelson in ^ving the opinion of the court 
reversing the judgment says : ^^ The court below erred in refusing to 
admit the evidence offered to be given. The execution and delivery of 
flie note by the defendant was proved, and whether it was intended to 
be given up and relinquished by the plaintiff or not, when put in de- 
fendant's possession, should have been submitted to the jury. * * ■ 
The plaintiff should have been allowed, if he could, to expl^ the pos- 
session of the note by the defendant as well to rebut the frima facie 
iitference of exUnffuishment of it^ as to account for its non-production 
on the triaiy 

Blade vs. NoUmd^ 12 Wend, 178. Action on a note alleged to be 
distroyed or lost. 

Plaintiff first proved the making and delivery of the note and by lus 
own testimony and that of another witness, showed that he, plaintiff, 
had hwnd ft up, as plaintiff testified, the next day after it was given. 
There was also evidence of payment by defendant on account. 

Judgment was rendered before a Justice^ and in the court of com- 
mon pleas, for the pbintifl^ and the case then went to the supreme 
court. 
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Jttttioe Nelson in delivering the opinion of the court revenmg the 
judgment, says : ^ The pi'oof is, that plaintiff deliberately and volun- 
tarilj destroyed the note before it fell due, and there is nothing in the 
case acconnting for, or affording any explanation of the act, consistent 
inth an honest or justifiable purpose. Such explanation the plaintiff 
vxm bound to give affirmatively^ for it would be in violation of all ike 
principtes upon tbhich inferior and secondary evidence is tolerated, to 
allow a party the benefit of it who has wilfully destroyed the higher 
and better testimony. • • ♦ 

^^ I have examined all the cases decided in this court, "where this 
evidence has been a4nutted, and in all of them the origmal deed or 
writing was lost or destroyed by time, mistake or accident, or was in 
the hands of the adverse party. Where there was evidence of the actual 
deitraetion of it, the act was shown to have taken place under cir- 
eumsttoces that repelled all inference of a fraudulent design." * * 
After citing authorities and stating the foundation of the rule, he pro- 
ceeds t ^The above is in brief the foundation of the rule in these 
cases <i/t secondary proof ol instruments in writing, and it has been 
mucih r^daxed and extended in modem times, from necessity and to 
jxrevent afrubre of justiee ; yet I believe no case is to be found where, 
if « pOrfy has deliberately destroyed the Ui^er evidence, vnthout 
^KfiMation ihottinff aghrmativdy tiiat the aet was done with pure 
UiQftives -and repelling every suspi<non of a fraudulent design that he 
has had the benefit of it To extend it to such a case would be to 
lose aght of all the reasons upon wUch the rule is founded, and to 
establish a dangerous precedent. We know of no honest purpose for 
which a party, without* any mistake or misapprehension, would delib- 
erately destroy the evidence of an existing debt ; and we will not pre- 
sume one. IVom the necesaty and hardship of the case, courts have 
iDowed tlie .party to be a competent witness to prove the loss or de- 
struction of the papers; but it would be an unreasonable indulgence 
and a violation of the just maxim that ^^ no one shall take advantage of 
his own wrong, to p^onit this testimony when he designedly destroy- 
ed it." 

Now m the case belbre us, as heretofore stated, the plaintiff by affi- 
^ttrits showed a voluntary destruction of the notes, and then gave in 
evidence the bond which describes the notes as having been executed. 
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This is the entire testimonj upon this branch of the case. The affidar 
yits being addressed onlj to tiie court, solely upon the question of the 
destruction of the primaiy evidence, there was no evidence before Hie 
jurj but the bond^ which onlj tends to prove the execution, not the 
delivery, of the notes described therein. 

There was no proof tendmg to show, that the notes had ever been 
delivered to plaintiffs, or whether or no they were negotiable ; or what 
was their condition, contents or indorsements when they were destroy- 
ed ; and yet, after plaintiff has been for years quietly sleeping upon 
his rights, and until the maker of the note is no longer among the liv- 
ing to give an account of the transaction, it is graVely contended that, 
by the law and upon this evidence, he is entitled to recover some 920,- 
000 against the estate of the deceased ; upon obligatons which, accord- 
ing to his admission before the court; were, some four or five yeara 
ago, with his consent, destroyed in a manner and under circumstances 
that raise against him a presumption — as strong as could be claimed by 
any party who takes up a note and destroys it — which he has not 
attempted to explain by testimony. If it should be authoritatively de» 
clared that such is the law : that a party, by making affidavit that he 
has voluntarily destroyed, or allowed the maker to destroy a note, and 
without disclonng the purpose or furnishing any further explanation, 
simply upon proof that it was executed to him, is entitied to recover, as 
upon a lost note, it will afford a sunmiary and convenient mode of getting 
rid of objectionable conditions, covenants, limitations, &c., in deeds, 
notes, and other instruments, which it is not unreasonable to suppose the 
unscrupulous will avul themselves of, and will also render any person 
who may have paid and discharged his note, liable to be called upon a 
second time, unless he has taken a receipt, or is prepared to make proof 
of actual payment 

The danger and mischief to be apprehended from a relfucation of the 
rules of evidence to this extent, is too apparent to require illustration, 
and so long as it remains an open question in this State, a regard for 
the integrity of written contracts, and the protection of the parties 
thereto, will prevent its being obtained in this court. The doctrine of 
the cases which I have cited at length, is, in my opinion, sound in rea- 
son, principle and policy, and will be adhered to, until ihe proper tribu- 
nal of this State shall declare against it. The law is too clearly against 

16 
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Ae plamtiff, as it appears to me, to admit of argument, and the fiu^t fbat 
the judgment in the action has been twice reversed in the supreme 
court, (although no new or different rule of law has been declared ; the 
reversal having been based upon a review of the facts and.the incidentali 
rather than the main, questions of law,) is the only circumstance to 
give sufficient importance to the case to merit this extended considera- 
tioD. 

Upon the trial immediately preceding this one, witness Sinton was 
sworn and testified before the jury in regard to the facts and circum- 
stances attending the destruction of the notes ; the payment thereon ; 
amount due, &c. 

The question of fact, in accordance with the doctrine of the cases of 
Page et al* vs Page and Garlock vs. Q-eortnery were without instruc- 
tions from the court, submitted to the jury, and, as I thought, fairly 
passed upon by them. K the law is correctly declared in the case qi 
Blade vs. Nblandy it is questionable whether the court should have 
permitted the case to go to the jury. 

The supreme court reversed the judgment, as it appears, principally 
on the ground that the verdict, in favor of defendants, was, as they 
believed, the result of mistake, prejudice or corruption, and that this 
court should have granted a new trial. There having been no affidavit 
or allegation of misconduct on the part of the jury, on the motion for 
a new trial, as provided in the practice act, the attention of the court 
was not called to that matter : except so far as this — ^insufficiency of 
the evidence to justify the verdict. 

Upon the present trial the defendant dispensed with the testimony 
of Mr. Sinton, and the case went to the jury upon an entirely different 
state of facts from those heretofore proven. The instructions to the 
jury were such as I thought it my duty to give, upon the case, submitted. 
They could not have taken the plaintiff by surprise ; for, by referring 
to the record of the preceding trial, it will be seen that plaintiff then 
rested his case without the testimony of Mr. Sinton and upon proofs 
•imilar to these, when a motion for nonsuit was made and, instead of 
being granted, plaintiff was allowed to mtroduce further testimony and 
Mr. Sinton was then sworn and examined. 

The rulings of the court on the motion for a nonsuit, and the subse- 
^nt motioii for a new trials as appears by the statement and opinion 
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of the court (5n file^ were^ substantially the same as the instructions to 
the jury upon this trial. Instead of being erroneous, in my judgmenty 
the charge to the jury was proper, and is sustained by precedent- and 
authority. Kew trial denied. 



CORDIER v&. SCHLOSS. 

Fourth Jadicial District Courts September^ 1857. 

Judgment by Confession — Statement. 

A Toid judgment by confession will not be set aside, on notice and motion of a party 
who has an action and attachment pending against the same defendant, but no 
judgment. The proper remedy in such cases is by original writ in equity. 

The statute on confession must be strictlif pursued. Unless suUtantiaUy complied with, 
the judgment is a nullity. 

The statement authorizing the judgment, should contain facts sufficiently full and com- 
plete to give information how the liability ** arose" and to ** show " that the stim 
confessed therefor is justly due : if defective in this, the judgment is irregular. 

It should also authorize a payment for a specified sum, and not leave it to be aseertained 
by calculation. 

Whether material interlineations* not noted in the statement, and when the authority 
given is, to enter the payment in the ''clerk's office," (no court being named) is 
error, qwere. 

The facts in this case are sabstantiaDy as follows : The firm of 
Joseph S. Kohn & Brother were merchants doing busbess in tiiie city 
of San Francisco, and were indebted to tibis plaintiff and SchlosB & HeiW 
l)i*oner of New York city. 

On the night of the 18th of February, 1857, Joseph S. Kohn and 
Morris Kohn, the copartners of the said firm, confessed a judgment to 
said Schloss & Heilbroner, which was entered in the District Court of 
the Fourth Judicial District, in the following form : 

In the Diitrict Court of the Fourth Judicial IHstriet. 

Statb op California, ) 

City and County of Saa Francisoo. ] 

ScHiiOSS &, Heilbbonbr, ^ 
composed of 
M. Schloss and Joseph Heilbroner. 

JosBPH S. Kohn 4 Morris, 

partners under the firm name of 

Kohn & Brother. 
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The defendants state and admit that the j are justlj indebted to the 
plaintjft in the anm of two thousand and fonr hundred dollars, and 
interest thereon, at the rate of one per cent, per month, from the 15th 
daj of Maj, 1856, for which amount thej consent ihat judgment may 
W entered against them by the clerk of said court hi his office, and the 
facts oujt of which said indebtedness [accrued] are as Mows, to wit: 
That the plaintalEB are the owners of the following prondissory note, 
vostAe by said defendants, to. wit : 

•2,400, Sacramknto, May 15, 1856. 

Eight months after date we promise to pay to the order of ourselves, 
in the city of New York, two thousand and four hundred dollars, at the 
rate of one per cent, per month until paid, value received. 

(Signed,) Joseph S. Kohn & BBorran. 

That the siud note was given by the said defendants to the said 
jdninlifi, for goods sold and delivered to the defendants by the firm of 
Schloss k Heilbroner, the pkdntiffii aforesud, [and money had • and 
received by defts.] lliat the consideration for said promissoiy note 
was said [money and] goods, sold [by] plwntifii to, and received by 
fliem, the defendants aforesaid. 

That the sum above by us confessed, is justly due to the said plain- 
tiffii on the foregoing note, after allowing all just credits and ofiets 
without any fraud whatever, for which amount they do hereby author- 
iiA the clerk of said court to enter up judgment against them, the said 
defendants. 

Dated San Frandsco, the day of February, 1857. 

CiTT AND COUKT OF SaN FrANCISCO. 

Joseph S. Eohn and Morris Kohn, the defendants aforesaid, each 
for himself, bemg sworn, says that the above statement of ccmfession ii 
true. 

Joseph S. Kohn, 
Morris Eohn. 
Sw(mi to before me this 18th day of February, A. t). 1857. 

P* K. WoonsiDB, 
Deputy Co. ClerL 
To which was appended the note itself, which appears to have been 
made while Kohn & Brother were established at Sacramento, {nrevious 
to removing to San Francisco. 



DIBTBICT COURT BXPOBTB. SM 



GMK«r v«. Schlofs. 



Tkoae words ia Ixraekeis in the ecmfeaaioi^ are like interiiiiMliQiift 
fMored to m the o^nioii. 

Tfais confemon was filed m Hie 19th daj of Febnuutj, 1867, m Ai 
clerk's office of the Fourth Jadicial Districi Court, earij in the lim^ 
mgf mi execution issued thereon. 

On the same day, at a late hovr, E. Corner comineiiced aa wM^ 
against Kohn k Brother for t^OOd, and aMnched the saate profiertp. 

Cordier then made an aSdaxit setting ftrtfa the ftets in die eei^fos- 
sion of jttdgMenty and allej^g fraud, aieted the court upon netisa t^ 
set aside the eonfesdon as agafaist hb clau»« 

The court was of the opiuon, that Cordier must obtain a jtMlfpea* 
be^e he would haye sufficinit standing in court to entitle Un to at- 
tack the judgment in ihis summary way. 

As between Ac parties thereto Hie judgment may be valid attheugh 
Toid as to judgmMit creditors ; but Cordier's action being undeteimmsd 
he is not, and possibly neyer may be, a judgment creditor. 

The court further stated that no adjudicatedcase had beenprednced 
and the court know of none, where it had been held that a Tsid jtidg- 
ment could be set aside on notice and mo^n upon the application of a 
party who had a suit pending against the same defendantand eig^ted 
to, but had not in fact, obtained a judgment. That under a preyious 
decision of this court — ^affirmed in the supreme court-— Cordmr, hay- 
ing a lien by attachment, may proceed in equity by original writ and 
obtain protecticm and relief, and ihis was his proper remedy. 

Corner then commenced an . action in equily against Kohn k 
Brother and Schloss k Heilbroner, and obtained an injunction rest ra in- 
ing the payment of the money oi the sale on execution to Schkss, and 
had the same await the decitton of tiie court. 

JF. Coiterlp and Saarmon ^ Labatt^ for plaintiC 

Shmttudkj Spuneer ^ Beiehert and JB. D. Smoy^Tj ht defendant. 

Hagmi, J. — ^By the law of this State, judgments by confessien are 
authorised to be entered of record by a summary proceeding in tiie 
olBce of the clerk of the court, without any action on the part of the 
court itself. 

The statute being in derogation of tiie common law, should be strici- 
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I J pursued : in entenng the judgment the clerk acts mmisteriallj under 
its authority, and all the provisionB of the act must be substantiallj 
complied with, or the judgment is a nullity. 

The defendant is required to make a stateinent which he must sign 
and yerify by his oath ; this must authorize the entry of the judgment 
for a specified sum, and " if it '^ (the judgment) ^^ be for money due, 
etc. if (the statement) '^ must concisely state the facts out of which 
it '' (the money due) ^^ arose, and show that the sum confessed there- 
for is justly due." Practice Act § 874, 875. 

The statement in question sets forth the facts of indebtedness as fol- 
lows : *^ The plaintifb are the owners of a promissory note made by de- 
fendants," which is copied at length — ^^ that the said note was given by 
the defendants to the said plamtifib for goods sold and delivered to the 
defendants by the firm of Schloss Sl Heilbroner, the plaintifis aforesaid, 
and money had and received by defendants : that the consideration of 
said promissory note was said money and goods sold by plaintiflb to, 
and received by them, the defendants aforesaid : that the sum above, 
by us confessed, is justly due to the said plaintifis on the foregoing 
note," etc. 

Neitiier the amount, value, or date of sale of the goods sold and de- 
Bvered, nor the amount or date of the money had and received, nor 
whether received from Schloss k Heilbroner or some other person, are 
stated. It cannot be gathered or determined how the sum mentioned 
in tiie note, is made up, and although it is so declared in words, yet 
the stetetitient itself does not, by stating concisely^ thefcuA9eon9tituUng 
ike UMlityj in the language of the act and according to the common 
aoceptaticm of tiie word, ^^ show " that the sum is justly due. 

As a statement in a complaint, of facts constituting a cause of action 
for goods sold and delivered, or money had and received, it would 
hardly be contended that this in question, would be sufficient, and yet 
the proviedons of the act in regard to the statement of facts in a plead- 
ing, are substantially the same as that in case of judgment by confession* 
practice act SS 89, 475. 

In my opinion, the statement of facts in the confession of judgment 
ya not in conformity with the statute, and is insufficient. 

Besides those noted, there are other objections to tiie statement, some 
of which might perhaps be well taken, to wit : 
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lot TI19 anihoriij is not pven, as required bjr the law, to tutor 
the judgment for a ipeeified 9Um. The statement was made FehnuuEy 
18, 1857, and autfaorised a judgment for $2400 and interest tli«resA 
at the rate of one per cent, a month from the 15th of Maj, 1S56. 
^us the sumj instead of being specified, was a matter of calculation. 

2d. Judgment is authorised to be entered bj the clerk, in Aiit 
<ffice. The statute mtends it to be of a court, § 876 — and, althou^^ 
the statement 19 filed with the clerk, and he enters it in the judgment 
book, it would be safer practice to specify the court where the judg- 
ment is intended to be confessed and entered of record. 

Sd. There are material interlineations which are not noted, an^ the 
affidavit annexed, instead of the statement itself, is signed bj thie de- 
fendants therein. 

Having arrived at the above conclusion, it is unnecessaiy to pais 
upon the other questions raised upon the trial and argument. 

The judgment by confession, so fiur as it effects the lien and judg- 
ment of the plaintiff in this action, shauld be set aside. 

Decree ordered acccwdingljr. 



WHEELER vs. McENTIS. 

Ihff^fth Judicial Dutrict Caurtj AuguMtj 1857. 

Attachmbnt — Ifoir-RssiDBNT. 

The mere prefenea of a partjr in the State of Califoniia doee not oonttitiite a ttMmm. 
He mast have established his abode liere, and purpose to change his last plaea of 
residence. 

Indefaalt of these facts he will be considered a non-resident, and his property wffl be 
liable to attachment. 

on to discharge attachment. The &cts are reported in &e 






opmion. 
A. JET. JBRteheoekj for plaintiSl 
TampkinBj for defendant* 
NoETOX, J. — ^This case presents the constantlj recuxting question. 
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whftt eoDStitotes a reedclence ? The defendant has heretofore resided 
.irith hb wife and children, and carried on buaness in Cohoes, in the 
State of New York. Having failed in business, he left there last March, 
•nd came to San Francisco, bringing ^th him a quantity of goods, bnt 
leaving Us fitmily at Cohoes. Upon his arrival here, in April last, he 
sent for Ins family, who arrived here on the 16th of July. In the 
mean time, on the 19th of June his goods were attached, on the ground 
«f ^ being a non-resident of this State. He moves to discharge the 
attadunent, on the ground that he was then a resident of this State. 

la all the definitions ^ven of a legal residence, the controlling facta 
are, that it is a party's fixed dwelling place, with the intention on his 
part to continue it as such. The fact and the intent, it is said, must 
eoneur. But the mere presence of a party is not always siifficient to 
•OBstitate the fiEust. He must have established his abode. In the pre- 
vent case, tiie defeiidant was in ihis State, and probably did not intend 
te^x^lum personally to his former residence, but his fkmily were stUl 
Kving at his former readenc^, which continued his residence until 
he ae<|oa6d another. There is no evidence of a purpose to change lys 
rendenee when he left Cohoes ; no iitformation of such intention was 
pron to lua £Btmily, andnodirectionsforthem tofdlow him, and at the 
time ftas attachment was issued, he had not engaged in any business 
kere, or done any act appropnate to a residence, or indicative of any 
mtenKon to reside here, at Ssoi Fraamsco, any more than at any other 
]^aoe in tills State, or indeed dsewhere. His condition was that of a 
transieBt person, who, alter Ids arrival >^bere, having determined to 
change his ^dence, was awaiting the arrival of his family, with the 
nteation, upon their arrival, to fix his reodence somewhere in the State 
of Cal^Mia, but had not as yet become a legal reindent of the State. 

Hw ittotion to discharge the attachment must be denied. 
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MEIGGS vs. SCAKNELL. 

TwelfA JuMcidl DUirict Cawfi^ August^ 1867. 

Rbmittitur — ^Rkplbvin. 

What IB the effect of the words *' jndgment reversed and canw re>n««^«d," '^ » wwil- 

titor from the Supreme Comt ? 
The finding in the case of a Terdict in replevin must recite the value of the pnp«^» 

and the amount of damages for detaining the same if the property he returned. 

This action was instituted in October, 1856, to recover possesaon of 
the ship " Madonna,'' and damages for her detention, or the vahe ci 
the vessel, being $6,000. !l^e vessel was seized by the defeadaiA €S 
sheriff of San Francisco County, on an execution inter alias j and was 
claimed by this phdntiff. The cause was tried, and the court, WfMi^ 
a jury, found that the plaintiff '* was entitled to a recovery of the prop- 
erty." The cause was appealed ; thq Supreme Court reversed tind 
remanded ihe cause. The defendant then moved for judgnmt upon 
that remittitur. 

WAiteaniby Pringle ^ Fdton^ for plaintiff. 

B. S. Brooksy for defenoU&t. 

Norton, J. — Thb is an action to recover possession of penBOOil 
property. It was tried by the court without a jury, and a fining W(9, 
and a judgment thereon for the plaintiff, to wit : That they wert Mt^ 
tied to a recovery of the property. Upon appeal this judgment was 
^^. reversed and cause remanded." The defendant now asks, on Urn 
jpemittitur, that a judgment be entered that the plaintiff return the 
property, or pay the defendant $12,000, ^^ the sworn value." The 
plaintifi say that there must be a new trial« 

Where an action is triad by a jury, and a general verdict rendered^ 
if the judgment is reversed and cause, remanded, it will, in general, be 
necessary to have a new trial, and in any such case, it would be rather 
anomalous to have a record show a general verdict in favor of one 
party, and a judgment in favor of the other. In equity suits, under 
the old system, the evidence was before the same person who applied 
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the law, and in case of appeal was also before the appellate court. 
Under our system it may be different in some cases, but generally 
there will be no occasion for a new trial. So, if a special verdict is 
found by a jury, or the action is tried by the court, and the fiftcts are 
set forth in the finding, there will usually be no occasion for a new 
trial. But when from inadvertence, or other cause, all the facts nec- 
essary to determine the rights of the parties as they shall stand after 
the law of the case is settled by the appellate court, and evinced by 
its opinion, are not found, it may be necessary to huve a new trial. 

In the present case there is no finding as to whether the property 
has been delivered to the plaintiff, nor does it appear by the pleadings, 
nor IS there any finding of the value of the property, or any damages 
fi>r the taking or detention. The only conclusion that the appellate 
court could draw from the record before it was, that the property still 
nnnained with the defendant ; and that the only judgment necessary 
to give him his rights, was a judgment the reverse of the one ^ven 
by the court below, namely, that the plaintiff were not entitled to the 
recovery of the property. The affidavit of the plaintiff as to the 
value of the property, might- be evidence on the trial, but it is not a 
fact in the case. Besides, thQ value to be paid is probably not the 
value at the time the property was taken, but the value at the time 
the property is to be delivered. The party^as not a right to the value 
absolutely, but only in lieu of the property, if it cannot be found. If 
the property has deteriorated in value since the taking, the remedy is 
by assessing damages. 

I can find no authority in the opinion of the Supreme Court, or in 
the language of the remittitur, or in the facts as found on the trial, to 
give the defendant the judgment he asks. As neither party has asked 
to have a simple judgment that the plaintiffii are not entitled to a re- 
covery of the property, which is the only one I am authorized to give, 
I diall at present only deny the defendant's motion. 
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Fourth Judicial District Courty Aaffugty 1857. 

Reasonable Doubt — ^Malice AFORETHOuaHT. 

By reasonable doabt, m not meant a mere snftpicion that the defendant maj be inno- 
cent or guilty, or that anj theory of the defense or prosecation may be correct, but a 
reasonable doabt of the defendant's gnilt, after considering the whole testimony. The 
question is rather, is the judgment convinced '^ or, is there, after a reriew of the testi- 
mony, a reasonable doubt, and the judgment is not entirely satisfied ? 

Malice aforethought, according to its legal meaning, is not confined to murders com- 
mitted in cold blood, with settled determination and premeditation, but extends to all 
ca^es of homicide, however sudden the occasion, where the act is done with such cmel 
circumstances as are the ordinary indications of a wicked, depraved, and abandoned 
heart ; as when the punishment inflicted by a party, even upon some sudden provo- 
cation, is outrageous in its nature and continuance, and beyond all proportion to the 
offense, so that it. in rather to be attributed to malignity and brutality, than to hunuui 
infirmity. 

The facts of the case as proven on the trial are briefly as follows : — 
That on the night of the killing, the deceased and prisoner met in a 
dance house, on Pacific street, and after having -some dispute about a 
place on the floor for dancing, they went out to fight. The prisoner 
gave the invitation to fight, and the deceased assented. The prisoner 
then took off his coat, went out of the It^ouse, followed bj deceased, 
and a fight ensued between them in the street. Whilst they were thus 
engaged the prisoner was seen to disengage himself, step back a short 
space, run his hand down into his pantaloons, then to withdraw it as if 
drawing something out, and then to rush upon deceased, and strike or 
thrust at his body. Another person was also seen striking over the 
parties upon deceased's bead. Then within a few moments deceased 
fell, bleeding from a severe wound in the body, through the ribs into 
the chest and lungs, and almost immediately expired. 

Upon this being proclaimed, and a call made to arrest the dayer, 
the prisoner and another person ran from the ground down the street. 
The one person who ran was recognized as the prisoner, who had on a 
white shirt, and was without his coat and hat. The other was unknown, 
and had on a blue or gray shirt, and had a hat in his hand. The pris- 
oner was arrested a short distance below by an officer ; blood was 
found upon his clothes and person, and a cut upon his left wrist and 
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JET. JET. Bj/rmi District Atleme j, fbr froeeentkn. 

<7. F. Jmm9 and (7. TT. Tm^j hr defense. 

&e ffisener has been kitfeted bj ike Giand Jvj ef the eenaij 
mA Aarged wiiii tilie murder of Biohard Smitii. To Ihe indielMflii 
l)M|fimier has pleaded <' not goiltjr.^' TheiMneflMS JenMd,wlie«Br 
ee net he is goihjr of the oflbnse charged against hia^ er ef any elher 
•ftiJMi ivhich is necessarily inekded in tikat with which he is ehaifsd 
in Hie indictment, joa hare been empanneled as a jary to try and de> 
terpiine by your rerdict 

It ia my duty to declare to yon soch matters ef law as I may Hank 
pertinent to the issue, and necessary for your informali0n; i|nd at 
thongh I can state the testinnmy, it is ezclunvely your province to 
consider, judge of, and apfdy the fiM^ts as disclosed by tiut testimony. 

Kyou come to the conclusion that deceased came to his death from 
fhe immediate effect of a wound infficted with a knife by ttie defend- 
ant, then, he must be guilty either ct murder in thefirU degree^ mur- 
der, in the ncond degree j moMiUmghter^ or excusable orjueUfiahle ham- 
icide. These are severally defined by our statute law as fdlows: 
(which the court here read to the jury). 

Ia a criminal action the defendant is presumed to be innocent until 
the contrary be proved, and in case of a reasonable dovbt as to whether 
or not his guilt be reasonably shdwn, he is entitled to be acquitted ; 
l^ut if tlie killing be proved, then the burden of provipg circumstances 
of mitigation, or that just^jr or excuse the homicide, devolves on the 
defendant, unless the proof on the part of the prosecution sufficiently 
manifests that the crime oommitted only amounts to manslaughter, or 
tiiiat the defeiidant was justified or excused in.conunitting the homicide. 
^jreasenalilD doubt, is not meant a mere suspicion that the defendant 
iMy be innocent or guilb^, ix that any theory of the defense or prose- 
ontion xfMj be correct, but a reasonable doubt of the defendant's guilt, 
l^ir ooiprfderiiig tiU) whole teslunony. The question is rather, is the 
jitdgBftsnt eonvinoed? have yon come to a conchision in your own 
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nunds at tdilbe gi^ «r innoce&ee «f ih# ptrfy f or is Hiere^ after a 
itTiew of the iw6momjf n rMMK»aiUe dodb^ and joor jadgment ia not 
entirelj oatiified T l!ke defendant la entitled to Uie benefit of ipeh 
doubts if the J exist, 

MaUee a£>reihou|^t9 aoeordtng to its legal neaiuBg, is not e<»tined 
to mnrden oommitted in cold blood, wiik settled det^nnalion and 
premeditatiOT, bnt extends to all caiMS of komicidey howeTer sadden 
Ae oceasion, where the aet is d<me with sack cruel circuwitaiieii as 
are Ihe ordinarj indicati(»i8 of a wicked, deprared, and abaiidaned 
heart ; as when the ptimahment inflicted bj a partj, even upon sone 
sadden provocaiion, is outrageous in its nature and continuance, and 
beyond all pr(^rtion to Ihe offense, so tiiat it is rather to be attributed 
to midignitj and brutafitj, than to human infirmity. 

Express malice is the deHberate mtention unlawfuDy to take away 
the life of a fellow ^ creature, which is mapifested in external cpcum- 
stances, and capable of proof. 

Bfalice is implied where no conaderable proTOcation app^os, or 
where all the circumstances of the killing show an abandoned and ma- 
lignant heart. The mahce necessary to constitute the crane of wir- 
der is iiot confined to an intention to take away tiie life of a penon or 
to spte, malevolence, or revenge, which may be manifested by exfadr- 
nal acts and declarations, but also includes an intent to do an unlawful 
aet, which may probably end in deprivbg a person of life. Where no 
malice is expressed the law will sometimes imply that there was nialice 
as, by way of illustration, where a person willfully poisons another ; or 
if the killing be done without a considerable provocation ; fyr ig^o per- 
son, unless of an abandoned and malignant heart, would be guilty o^ 
such an act upon a sligjht, or no apparent cause. 

(The court then stated the testunony.) 

Now it is not controverted but that the deceased died from tide 
wound received, and you will probably have no difficultjy iii coming to 
a c(mclusi<ni upon that jpoint. 

The next question fer you to determine is, by whom wiUs this wound 
iafiicted ; or rather, does the testimony point out the prisoner as tl^f 
gii^ty perpetrator of this aet ? Is your judgment satisfied, fiom fb« 
«ets, position, and declarations rf the prisoner, the blood a^d cuts um| 
Us person, as disclcfted by the evidence, or from any other protm 
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acts, that he inflicted the mortal wound ? or are you unable to come to 
a conclusion in jour own minds, and do jou entertain a reasonable 
doubt of the prisoner's guilt, or a belief that some other person did the 
deed ? Can you explain the circumstances against the prisoner, and 
find them consistent with his innocence ? How came those cuts and 
blood, and why ^d he reach down into his pantaloons ? These are 
questions and circumstances to be passed upon by you. It is not ne- 
cessary that you should only (Consider the positive or direct proof, in 
arriving at a conclusion ; you may infer^ or presume, guilt from cir- 
cumstantial evidence alone, and, in arriving at a verdict, you are at 
liberty to take into consideration any circumstances in evidence, either 
for or agunst the prisoner. 

It is natural and reasonable to suppose that a criminal, as far as 
possible, would conceal the positive proof of his guilt, and if convictions 
could only be had upon positive proof, it might be difficult, in some of 
the plsunest cases, to bring the guilty to justice. 

In regard to what has been termed the confessions of the prisoner, 
I will charge you as follows. 

(The court read from 1 Greenleaf on Ev., §§214, 215.) 

Tour verdict, if general, should be either guilty ^ or not guilty. If 
the prisoner is neither guilty of murder in the first or second degree, 
nor of manslaughter, your verdict should be not guilty. If your ver- 
dict should be guilty, you must specify the degree of guilt, or rather, 
the particular grade of crime. If you should come to the conclusion 
that the prisoner unlawfully killed the deceased, and that the killing 
was wiUfulj deliberate^ and premeditated^ you may, by your verdict, 
find him guilty of murder in the first degree. If you should come to 
the conclusion that the prisoner, with malice, either express or implied, 
unlawfully killed the deceased, but that the act was not willful, or was 
without deliberation or premeditation, you may find him guilty of mur- 
der in the second degree. You may also, if you should so find, render 
a verdict, guilty of manslaughter. 

In conclusion, gentlemen, permit me to remind you of the important, 
the solemn duty that now devolves upon you. Human life is involved 
in the issue submitted to you, and whilst attentively examining the evi- 
dence, and seeking for every circumstance that will extenuate or ex- 
cuse the offense charged against the defendant, you must not forget 
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that in the rerj heart of our city, in one of our most public streets, a 
citisen has been deprived of life bj the hand of violence ; and whilst 
you should be cautions that you do not condenm the innocent, you 
should also be cautious that you do not set the guilty free, and fix upon 
our land the blood of a murderer. 

With these remarks I leave you to your deliberations, in full confi- 
dence that you will be able to agree upon such a verdict as will be 
sustamed by' the evidence and your own consciences. 



IN BE. ARAM. 

Sixth JtuKdal Dittriet Ccvrlj October ^ 1857. 

Imprisokmbnt fob Debt— DisGHABaE. 

A person imprisoned for concealing his property, with the intent to defraud his credit- 
ors, mast be releftsed if he satisfy the court lie no longer has any property mider 
his control. 

Motion to discharge the defendant on a writ of habeas corpus. 

BoTTS, J. — ^Application for discharge under the '^ Act for relief of 
persons imprisoned by civil process." 

The defendant being sworn, unequivocally denies the possesmon of 
any property except a very small portion of that by law exempt from 
execution. Notwithstanding this, his creditors contend that he has 
property, which he is concealing from the operation of legal process. 

The statute is penal in its nature, and, as I understand it, the sq#* 
picion of concealment having been extinguished by the oatii of the d^ 
fendant, the onus of their allegation rests upon the creditors, and unlesi 
I am satisfied, beyond a reasonable doubt, that the defendant hii 
property under his control, which he is concealing, he must be <fii- 
charged. In determining the issue presenti^d by this case, which it 
simp^ the present ability of the defendant to pay the judgment under 
which he is confined, his former conduct is wholly immateriaL Ho 
matter how criminal it may have been, his continued impriaoQttMDt ii 
only intended as a means of coercing the surrender of his property ; 
when it ceases to answer this end it becomes illegal. It is long sinoe 
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fli6 hiimmitjf of the law permitted the CTime jgf debt to te pnPMhcdby 
iaHMM OpnieDt. To llie erimiiial laws, a dtaea may be compelled to 
answer for tiie perpeiralioii of a fraad« Of that it is Jiot oor proTiiiee 
to iiMiaire. The defendant le impnooei. oo ciTil pfoeeas, and he la 
here, not to answer to the comntnni^ for the perpetration of erime, 
hot to Us erectors finr the mon^ ne owes them. 

He swears podtiTelj that he is without the means of payment. A 
;great latitade has been allowed the creditors in their attempt to dis* 
prore his statement. They have son^t to do it by tracing effects to 
his hands, and requiring him to account for their disbursement. This 
mode of proceeding to disproYO the solemn oath of the defendant, is in 
its nature unsatis&ctory, and becomes weaker and weaker as the period 
of acquisitaon recedes from the period of investigatiim. 

It is imposfflble that the court could tolerate an investigation for such 
purposes, of the acts of a lifetime, consequently some reanmable period 
must be fixed on as the limit of such an inrestigauon. Accordingly, 
I go bick to April, 1856, when the defendant dissolved his partnership 
with Palmer, and began to trade on his own account. 

Upcm the cQssolution of the partnership, he admits t^e possession of 
goods and debts to the amount of about $7,000. He afterwards re- 
oeived goods, knd borrowed money, together, bom April, 1856, to 
January, 1857, amounting to about tf6,500. This makes $23,000 
received during this period, to be accounted for« He swears to a de- 
tailed account of disbursements during this time, amounting to about 
919,000* This comnsts of payments for goods, family expenses, frei^t, 
4e« He then sells out his stock on hand, together with his storehouse, 
for $8,000, and this 8um,,he states, he afterwards expended in paying 
debts due to his brother, and in lawyer's fees. Let it be remembered 
tfist it is adnutted that the defendant is an illiterate man, and kept 
very imperfect books, even of his mercantile transactions* This state- 
ment purports to be only an account of lus disbursements, as near as 
lie can remember tiiem. 

It win i^pear then, that there is nothing unreasonable or contradic- 
tery in his statem^it ; nothing in itj per S€, to invalidate his oath of 
inaUlity to discharge his liabilities. Now as to the evidence aliunde 
addoQed by the creditors, viz : the depositions of the two brothers of 
the defendant, add that of his former partoer, Pabner, although there 
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ftre some dkcrepMOioiAfl, i« voi^at be ezpecte^y boih between' their sev- 
eral statements, and tliose-^ Hie defeiidaaty in regard to tmnnte trans* 
actions, ronning over the $pam of twdve months, upon the whole^ they 
taUj remarkaUj well. Whetiier tnese laransactions fixed npon &e de- 
fendant the oxime of obtaamag goods imder.&Ise. pretenses, ori^ inten- 
tion to reduce bulky assets to money, and fly the country, is not the 
question I see nothmg in them to satisfy me that the defendant has 
not, as he swears he has, divested hhnself, and been divested by oper- 
ations of law, of all his available assets. If it shall hereafter appear 
that his statement is untrue, he will have to answer to the laws of his 
country for the commissdon of perjury. If he be foxmd witii property, 
his creditors can still seize it on execution. Where there is so much 
to be risked, and so Httie to be gained, by falsehood, the defendant's 
oath is entitled to great weight. 

I see nothing in the case to satisfy me that the defendant is hiding 
or concealing any of his effects from his creditors. 

Let him be discharged. 



SANCHEZ vs. STOUT. 
Twelfth Judicial District C&urt^ September^ 1867. 

Continuance. 

A defendftnt, as weU as a plaintiff, iiiajhAT« a catuie coatinaed, afWr the trial ha«oom- 
meiiced> on the groond of snrprise. 

This is an action of ejectment, brought by Francisco Sanchez, against 
Arthur B. Stout, and others, to recover possession of an hundred vara 
lot, situated in the city of San Francisco. The plaintiff submitted the 
case upon the pleading?, it having been averred in the complaint, and 
not denied in the answer, that a grant of che land in controversy, had 
been made to the plaintiff. 

On the back of the grant, which was put in evidence by the defend- 
ants, Sanchez executed a deed of thu premises to one ^^ El More," who, 
dying, conveyed flie same by a " Spanish Will," to the grantors of these 
defendants. A witness, to prove this will, named Qregorea Escalaate, 

21 
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wai oflbred by tibie defencUmts. Upon his taking the stand, plaintifib 
dtamined him toaehing his compatency aa a wifneaa, when he stated 
that ha waa a naAiTe of Manila, tibat his father was a Spaniard, but 
did not know the parentage of hia mother. A witness was then intro- 
duoed bjr jdamtiff, trh# had long resided in Manila, and who, fix>m 
Eacalaate'a ^ppearanee, judged him to be a *< Chinese Mestazo," i. e. 
a mixture of Chbaaa and other Uood. Plaintiff olgected to the intro- 
doefion of hiii teatimonj, as being within the nde declarM by the su- 
preme court in the oaae of the PeoiAe ys. Halt, 4 CcX. p. 899. The 
court sustained the objection, and did not permit him to be introduced. 
A part of the testimotty in a depodtion offered m eyidence by defend- 
ants, was also ruled out. 

Defendants then asked to haye the jury discharged, and the case go 
over the term, on the ground that they were suqmsed, firstly, by the 
exclusion of portions of the depoaitaon, and secondly, by that of the 
witness Escalante. 

In support of the motion, the defendants read an affidavit to the 
effect that they had no suspicion that the witness was not a native Cali- 
fomian, until the objection was tfken on the trial, but supposed that he 
was, from his I4)pearance and language, and his having been one of 
the old residents of this 



BewMli and SidherUmdy for plaintiff. 

Qrockett ^ Pdl^t^ for defendants. 

Norton, J. — ^Althou^ it is not usual for a case to be continued, 
after trial begun, at the instance of the defendant, on the ground of 
surprise, upon his part, yet there seems to be no good reason why such 
a course should not be permitted. The practice which obtaina in our 
courts, of allowing a plaintiff to withdraw a juror and continue a cassi 
on the above ground, is one which, it seems to me, is not fowidad in 
good p(£cy ; it would be better, in all such cases, to let the trial jk^ 
ceed, and leave the partiea to their remedy, by.a motion ftr a new 
trial, butthe practice is too wall settled to be nOiT changed by thii 
court. The second ground upon which &is motion is based, Wa wjdi*- 
m the established rule, inasmuch aa Sscalante's i^pearasoe and la&- 
guage certainly would tend to throw counsel off from any xotfocj into 
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his nativity, but which being ascertained, renders him clearly incompe- 
tent as a witness. The first ground of surprise advanced for the 
granting of this motion, is insujficient, but as tJie second would have 
been a good one, under our practice, had it been presented by a plain- 
tiff, under similar circumstances, I will hold it to be so now, and will 
grant defendants' motion. 



THOMAS vs. THOMAS. 
Twelfth Judicial IHstrict Courts October, 1857. 
Ability to support — ^Divorce. 

"What constitutes such an ability, within the meaning of the statate allowing divorces, 
on the part of the husband to support the wife, that the omission on hiB part to do 
it will authorize ja divorce. 

Burbankj for phdntiff, 

Defendant not in court. 

Norton, J. — The plaintiff asks a divorce on the ground that the de- 
fendant has, for three years, wilfully neglected to furnish her with the 
common necessaries of life, having the ability to provide the same. The 
proof of this ability is, that be is an able-bcklied man, in good health, 
and a carpenter and joiner by trade, and able to earn the means of 
supporting his family. I bftd some question, whether the ability con- 
templated by the statute was not some fund on hand, or some property 
Out of which the meaoa might be realized. But it is settled upon 
anthoiity, that a man will bef required to furnish alimony to his wife, 
in ease of divorce, out of his daily earnings, if he has no other means ; 
and upon principle, the same ruie must apply to a husband and wife 
while living together. He panst furnish her the common necessaries 
of life, if he is able to earn the means. (Bishop on Marriage and Di- 
vorce, sec." 537-604 ; Kirby vs. Kirby, 1 Paige^ 261 ; Lawrence vs. 
Lawrence, 3 faige^ 267.) The plaintiff is, therefore, entitled to a 
divorce on the proofs. 



^ I 
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Selbj vs, Biley. 
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SELBY Ys. RILBY. 

Sixth Judicial District Comrtj Octobery 1867. 
Failurb of Consideration. 

If property \% lold, while in ihe possession of ike sheriiF, by yirtne of an attachment, 
daly issued, the tide, which remaioB in the vendor, wiU pass to the vendee, bat 
subject to the lien created by the attachment— And in an action by ihe vendor, on 
a promissory note, given to him in payment for the property so encumber- 
ed, ihe vendee cannot plead this lien as working such a failure of consideration, 
as will entitle him to recoup the amount expressed on the face of the note, to the 
extent of ihe lien. To such a vendee ihe doctrine oaveaA emptor applies. 

The fisM^ts sre fully set forth in the opinion. 
P. L. Edwardiy for plaintiff. 
Upton ^ Herefardj for defendants. 

BoTTS, J. — The plaintiff and defendants being m the city of Saora- 
mentOy the former sells to the latter certain personal property, then m 
ihe town of Folsom, and upon the road between Folsom and Jackson. 
The defendants execute and deliver to the plaintiff their promissory 
note for the purchase money, and receive an order upon the agent of 
the plaintiff for the delivery of the property. This action is brought 
upon the promissory note, and the defendants plead a failure of consid- 
eration. To sustain their plea, they prove that the property was at- 
tached by the creditors of the plaintiff, on the night of the day on 
which ttiey purchased, and that under this attachment, the property 
was finally sold, and that they never reduced it to actual possession. 
As to a portion of the property, it appears that the sheriff had attempt- 
ed to levy an attachment upon it, previous to the sale by the plaintiff to 
tiie defendants ; but under my view of the law, it is not necessary 
to decide whether the acts of the sheriff amounted, in law, to a levy 
^ not. 

Between the plBirties there can be no doubt that the act of sale was 
perfected by the delivery of the note on tiie one hand, and the order for 
the property on the otiier. From that moment the ri^t of dominiflii 
was transferred from the vendor to the vendee, just as much as if the 
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eonedderation of the transfer had been the payment of monej, instead 
of the promise to pay, and iliere ai^ no circmnstances that mU consti- 
tnte a defense to this suit, that would not sustain an action to reoorer 
hack the money, if it had been actually.paid. 

Under circun^itances like these, a 5ona,/^ vendee is allowed a rea- 
sonable time to reduce the property purchased into actual possesion* 
See Montgomery & Berry vs. Hunt, 5 Col. 866. It is possible that 
by the laches of the vendee in this respect, he may let in an attach- 
ing creditor, but he can surely take no advantage of his own wrong. 
AiB far, therefore, as the attachment after the sale, is concerned, if by 
it the vendee was deprived of the property he had bought, it was his 
own fault. 

But it is said that a portion of the property was under attachment, 
at the time of sale. Will the fact that such property never came to 
the possession of tiie vendee, constitute a part failure of consideration 
lor which the defendant would have a right to recoup in this action ? 
It may be very doubtful whether the property was ever attached ; if 
it was not, it was still in the possession of the plaintiff' at the time of 
the sale ; if it was attached, it was then in the hands of me sheriff. In 
either event, the title remained in the plaintiff only ; in the latter case 
it was encumbered by the lien that attached in consequence of the 
levy. 

Now, for a long time it was the doctrine of the common law, that a 
sale of personal property implied no warranty of title, but I think the 
modem doctrine is, that a sale of personal property by one in pocsoi' 
ion, (aUter if in the possession of another,) carries with it a warranty of 
titie. It never was held, that I know of, that a sale in either the one 
case or the other, implied a covenant against incumbrances. (See 
Chitty on Contracts, p. 246, and authorities there cited.) 

Thus, even if the property was in the hands of the sheriff, encmso- 
bered by the lien, the purchaser took at his risk, and is in the category 
of those to whom the doctrine of ^^ caveat emptor" is intended to apply* 
The plaintiff is entitied to judgment for the principal and interest due 
upon the note — let judgment be entered accordingly. 
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IN RE. VEDDER, 
Sixth JtuUcial District Courts Oct.^ 1857. 
Probate Courts. 

The proYisioiu of the statate, aathorizing probate jodges to appoint gnardians, are not 
in conflict with the section of the constitution vesting district courts with all the 
powers known to courts of equitj. 

The facts are sufficiently referred to in the opinion. 
Smith ^ Hardy y for petitioner. 
T. Conger y for the guardian. 

BoTTS, J. — ^This case comes up on a habeas corpus ad sufy'iciendumj 
in which the petitioner seeks to be restored to the custody of her infant 
female child, thirteen months of age. The return to the writ shows 
that the child is in the care and keeping of her grand-father, who has 
been appointed her guardian, with the right of custody, by the probate 
judge, for the dounly of Nevada. 

The only inquiry proper to this proceeding is this — is the infant m 
legal custody ? That the equity powers of this court extend to all 
questions of guardianship is, I think, hardly to be doubted. The sixth 
section of the 60th. article of the constitution invests the district courts 
with all the powers known to courts of equity, and none of those powers 
are more thoroughly established than the full authority over the Bub- 
ject of the guardianship of minors. But it i^ the common law, and 
not the equity powers of this court, that are invoked by this proceed- 
ing. 

The common law courts possess no power of this kind. They exer- 
cise no supervision over the subject of guardianship. It is true, that 
upon a writ of habeas corpus y a common law court, or a judge thereof, 
may inquire whether the prisoner is illegally detained, but they can go 
no further ; if it appear that the defendant is in the custody of a guar- 
dian, appointed by the court of competent jurisdiction, the inquiry is 
at an end, and the defendant must be remanded. Up to this pomt the 
law is clear enough, and it would seem that its application to this case 
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is not less apparent. But the counsel for appKcant raises this grave 
question: Is not the statute oonferring powers of guardianship upon 
tiie probate court, in opposition to that distributioQ of judicial powers 
establidied hj the sixth article of our constitution f To sustiJn his 
position, he refers the court to the case of Parsons vs. The Tuolumne 
Co., 5 Col. 48. The Supreme Court in that case, undoubtedly, 
declared that the legislature can confer upon the county courts no 
jurisdiction over subjects included in the ^^ general frame-work of courts 
of common law 9ii<i equity.'* It is clear that tiie appointment of guar- 
dians was, by the common law system, vested in the chancery court, 
and that it is tiierefore by the constitution vested exclusively in the 
district court. U this were so, it would follow that the appointment of 
Yedder was a nullity, and as the only question to be determined on 
this application b as to the la¥rful right to the custody of the infant, 
and as the law unquestionably confers that right upon the mother, in 
the absence of the &ther, although equity may deprive her of it, it 
would follow, that it would be my duty to order the child into its 
motiier's keepmg. 

But there are two answers to the argument of the learned counsel 
for the applicant : First, it does not appear that at common law the 
chancery court exercised the power of appointing guardians. Time 
out of mind, the chanoery court of England exercised a supervisory 
power over the whole subject of infants and their estates ; even to the 
removing of one guardian, perhaps, and the substitution of another ; 
but tiie power of ori^al appointment began to be exercised by the 
court of chancery in England, about the latter part of the reign of 
Williani III. (See Reeve's Domestic Relations, p. 316.) It is true 
that Chuicellor Kent, in tiie 2d vol. of his Commentaries, p. 226, says : 
^' tiie power of the chancellor to appoint guardians for infants, is a 
branch of his general jurisdiction over minors and their estates, and 
that jurisdiction has been long and unquestionably settied." But an 
examination of the earlier authorities to which he refers, will show, that 
they sustain the mper^Uory power only. At the common law, there- 
fore, we hold thi^ chancery exercised only a supervisory power, in its 
nature appellate, over the appointment of guardians. 

But the constitution of California provides, that the county judge 
shall perform the duties of surrogate or probate judge. The term sur- 
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rogate in England, is applied, I believe, to the deputy or yiee chaxH 
cellor of the ecclesiastical courts. The power of the ecclesiastical 
courts to appoint guardians to the persons of infants, ha^ always been 
a bo1aa$i^of contention between those courts and llie common law lawyers 
of England. But in Vermont, Massachusetts, Connecticut, New York, 
New Jersey, and probably in all the states where the term surrogate, 
or probate judge is used at all, the power of appointment is lodged 
with that officer. I take it, then, that when the constitution confers 
upon the judge of the couniy court, the powers of a surrogate, or pro- 
bate judge, it intends that that officer shall exercise the power of ap- 
pointing guardians to infants. 

This is enough for the purposes of this case. The infant was in the 
lawful custody of her guardian — ^let her be remanded. 



COEFEE vs. MEIGGS. 

Twelfth Judicial District Court, October, 1857. 

Breach op Coitebact — ^Damages. 

Tfhere a contractor w prevented by his employer from doing a certain act which he had 
contracted to perform, in an action by the former to recover the contract price, he 
ia entitled to the whole contract price, if proof cannot be adduced to show whollhe 
cost or profit wonld actoaUy have been. 

Full reference to the pertinent facts of the case, is made in i2i9 
opinion. On motion for a new trial. 

J. Satterlee, for plaintiff. 

S. M. Bowmarij for defendant. 

Norton, J.-^This miction is brought by the plaintiff, Coflfee, to re- 
cover the amount specified in a contract, made between him and the 
defendant, by the terms of which, Coffee was to make such alterations 
in the engine of a steam boat, belon^ng to defendant, that she would 
make twelve knots an hour. The nature of this alteration was not speci- 
fied, being left entirely to the discretion of the plaintiff, who was to do 
something to produce the above result upon her speed, for attaining 
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which end^ he was to leemve 91000. It wiif in proof that the defend- 
ant interrupted Cefiee m iiie execution of the contract, and preyented 
Ins terminating it. 

Ordinarily, a person who contracts to perform a particular piece of 
work, such as the building of a house, the grading or paving of a street, 
or anything else, the cost of which can be ascertained, and who is pre- 
yented bj his employer, doing or completing the work, is entitled to 
recover the profit he coi^d have made. But in a case like the pres- 
ent, where no particular thing is contracted to be done, but only a r^ 
salt to be produced ; where the mode and manner of doing the work, 
and the materials t6 be used, depend entirely upon the judgment and 
discretion of the contractor, and where his peculiar skill and knowl- 
edge, and personal handiwork, may be the main elements to be employ- 
ed, and in consequence thereof it is impossible to prove by witnesses 
what the cost, or profit, would be, the rule of damages is the contract 
price, within the principle decided by the Supreme Court of this state, 
in the case of Baldwin vs. Bennett. 4 (M. Hep. 392. 

There might be some question whether the defendant was, or was 
not, justified in preventing Coffee from proceeding with the alterations, 
inasmuch as it appeared that the latter was about to destroy, or at least 
to ii^uj^e, to a considerable extent, a valuable pipe, connected with the 
eng^e, but the jury were only asked to find upon the fact of interrui- 
tion, the defendant declining to raise a question as to the right to in- 
terfere under the circumstances, and hence I cannot see any good 
ground for disturbing their verdict. 

New trial denied. 



OSGOOD vs. HAMILTON, EXR. 

!Rff€ifth Judicial District CouH, October, 1857. 

Motion for a Judicial Rb-Salk. 

Whew prapertj has btMn sold, under order of a court) to effect a partition of partner- 
fUpa4Mti,iii whieh hifiHit heirs are interested, a re-sale wiU not be ordered upon 
the ofc of an adTance of ten per cent, upon the amount brought by the property, 
If the traoiactkmbe free from fraud, surprise, or if the property has not been sacri- 
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The necessary hcts are stated ia the opinion. On motion to open 
tlie biddings upon the sale of certain real estate, and for a roHBale. 

Jane$y Lake ^ Bojfdj for plaintiff. 

DarUd Bogerty (guardian ad litem &r in&nt heirs) for defendants. 

For die motion, D. Rogers contended : 

1st. That, from the analogy of the law, providing for the setting 
aside sales by exeeut<Mii, it would seem that this court has the power 
of opening the biddings, uppa an advance of ten per cent, beyond the 
price for which the property was sold. 

2d. That, according to the English chancery practice, opening bid- 
dings is a matter of course, when an advance of ten per cent, is offered, 
(^e 8 Darnel's Ghancezy Practice, 923, and cases there cited). 

8d. That, inasmuch as the plaintiff was the purchaser, (his being 
the only bid,), and the defendants mostiy infiemts, the present cas^ calls 
for ihe interference of the discretionazy powers invested in courts, ez- 
ercisitig chancery power. 

4thk That although the courts of Kew Yoric have not adopted the 
English practice in opening biddings, yet, in extraordinary cases, they 
will do it. 2 Pai^e'e Chancery J2. 99 ; 3 JohiMan's Chancery JR. 290 ; 
13 Wenddr$ B. 224. 

D. Lake, opposing the motion, argued: 

There are not many reported cases to be found, in either the Eng- 
lish or American books, where judicial sales are sought to be opened. 

The cases in which such practice most usually occurs, are cases of 
probate sales. And in them, the practice is usually founded on some 
express provision of the statute regulating iiuch sales, as in our own 
state. (See Gomp. Laws, page 401 § 119.) The rule in these 
cases is absolute and certam. No discretion is left in the court. 

We do not find in the books any reported cases of application to open 
a.partiticm sale. We can only assume that the power of the court is 
analogous to that exercised in mortgage cases. 

It is undeniably the practice in England to open biddings at master's 
sales, prior to a confirmation and sometimes even after confirmation. 
Li the first case, upon a mere advance upon the former bid, and in the 
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second, upon such advance, and some circumstences showing surprise 

or nustake, or fraud. 

The maimer of conducting the sale in England is very different froni 
ours, and opening the biddings is as much a part of the mjwhineryof 
a judicial sale there, as is the making of a deed to the purchaser. For 
description of both the English aud American modes of making sales, 
by the master, sed remarks of senator Mason, in the case of Collier vs. 
Whipple, 18 Wend. p. 288. 

The English practice has never been followed in this country. 

Mere inadequacy of price is not here deemed a sufficient ground for 

opening a sale. 

See Williamson vs. Dale, 3 Johns, C. C. 290 ; White vs. Floyd, 1 
Spier's Eq. R. (New Jersey) 865 ; Dunear vs. Dodd, 2 Paiffe C. B. 
99 ; 2 Hoffman's Ch. Prac. 146 ; Young vs. League, 1 Bailey's Eq. 
(So. Carolina) 17 ; Dick vs; Cooper, 24 Penn. 222 ; Wertzel vsFry, 
4 DaU. 218 (2d Ed. p. 209 ;) Glenn vs. Clapp, 11 Gill and J. 1 
(Maryland :) House vs. Walker, 4 Md. Oh, Beds. 62. 

We further contend, that this is a statutory proceeding, and that no 
provision is made in the statute for opening the sale. The sale is to 
be to the highest bidder, at the time and place coi^dined in the notice. 

See practice act, § 287. 

The only ground for refusing a confirmation of the sale, to bie found 
in the statute, is contained in § 295, of same act, and that is not this 
case. 

Norton, J. — ^In this case certsun real estate, in the city of San 
Francisco, was sold under an order* of the court, to effect a partition. 
Some of the parties in interest are infants. The property sold for $15,- 
000, and since then; responsible persons have offered to bid $17^000, 
in case a re-sale is ordered, for which a motion is now made. 

In England it is the custom to open the bids, in case jm advance of 
ten per cent, is offered. In this country, the courts have refused to 
adopt this custom, and it seems fw good reasons. (Duncan vs. Dodd. 
2 Paigey 99 ; Collier vs. Whipple, 13 Wend. 282.) In case of fraud 
or surprise, or where the property of infants had been manifestly sac- 
rificed by the neglect of their guardians, relief may be granted, but 
&is is not a case of that kind. 

Motion denied, and report of sale confirmed. 



2&2 DISTRICT OOUBT REPORTS. 

HoT«7 M. Whitnuia. 

HOVEY m WHITMAN. 

SizA Judicial Diitriet Courts Ockierj 1857. 

Mandamus. 

A ftate eoHTt will not grant a mandamfu to a ftate offioer, to lettla daimf against the 

The fiusts are stated in ^e opinion. 

Latham ^ Sunderland^ tor plaintiff. 
Defendant not represented. 

Boris, J. — ^This is another petition for a mandamus to the controller 
of state. Nobody appears upon the part of the state, and I am adced 
to take as confessed, the allegations of ^e petition ; supposing thej 
are all true, I shall deny this apf^cation. 

The petition alleges, that bj the appropriation act, of 1856, the sum 
of three thousand dollars was appropriated to de&aj the expenses of 
translaang the laws ; that one Mdredge, was selected for the perform- 
ance (tf this duty, bj a joint committee of the two houses ; that hj the 
authority of said committee, Eldredge proceeded to translate into the 
Spanish language, the laws of 1856 ; that he completed the work as 
soon as possible, and delivered it to the secretary of state, on the 8th 
day of May, 1857, presenting, at the same time, to that officer, a bill 
against the state, for the sum of six hundred and twenty-three dollars, 
for such translation ; that such claim of Eldredge was afterwards pre- 
sented to the board of examiners, and by them approved ; that Eldredge, 
f<Nr a valuable condderation, assigned said claim to the petitioner ; that 
petitioner presented said claim to the controller, who rejected it, and 
the petitioner concludes with a. prayer for a mandamus, compelling the 
controller to driiw his warrant on the treasurer for the amount of said 
claim, it being alleged that an amount sufficient and applicable to the 
payment of said amount, is lying in the treasury. 

The state of California has heretofore declined to invest her judicial 
tribunals with authority to decide upon claims preferred against her. 
Indeed, the constitution expressly provides for the election of an officer, 
to wiiose arbitrament such claims shall be submitted, and there is no 
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provimon for an appeal from his decision. Bj the law of 1856, crea- 
ting the board of examinerSy the power of the controller to pass an ac- 
cotmty is curtailed, but his power to reject is as potent as ever. The 
only appeal I know from the decinon of a state controller, lies to the 
legislature, or to a special commission, created for the purpose, bj 
legislative enactment, as the court of claims established bj the general 
goyemment. 
The application is denied. 



HARNEY Ys. RYAK 
Sixth Judicial Distriet Courty October j 1857. 

Ejectmbnt. 

The defendaat, in ejectment, cannot let np an ontBtanding title against a plaintiiF, wko 
proyes a prior posseMion. 

The requisite facts are referred to in the ojAuion. 

, for plaintiff. 

, for defendant. 

BoTTS, J. — ^This is an action of ejectment. The defendants went 
into possession of the premises in controversj, under a purchase at a 
sale made by virtue of an execution issued out of the 8uperi<Hr court ci 
the city of San Francisco, in a suit in which Wethered, the plaintiff's 
grantor, was defendant. It b admitted that the sale was a nulli^, 
and that Wethered had no titie to the property. Can the defendant, 
who paid the purchase money, set up the outstanding titie, by way of 
defense, to this action ? 

In my opinion, this case turns upon a point that was not distinctiy 
settied, between counsel, on the trial, tiie proofi, consisting only of 
verbal admisnons of counsel, a reiy loose and objectionable mode of 
proceeding. I allude to the fact of prior poesesdon of Wethered. The 
sale is a nullity ; there is no privity between the defendants and the 

Note.— We regret that we are onable to famish the oamei of the eonnsel who aifoed 
Aifl case. 
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plttntiPs grantor ; they are entire strangers ; the only supposed link 
is repudiated by both ; consequently, there can be no question of estop- 
pel. A stmnger, without either paper title, or prior possession, can- 
not eject tiie defendant. His possesion protects him. On the other 
hand^ the defendant, in ejectment, cannot set up an outstanding title 
against a plaintiff, who proves a prior possesaen. Winansvs. Christy, 
4 Col. Eep. 70. 

Since, then, the plaintiff has failed to establish, either a paper title 
or prior possesion, I shall render judgment for defendant, with leave 
to the plaintiff to open the judgment, if he denres to establish the fact 
of pri<Hr possession in his grantor. 



HASKELL vs. CORNISH.* 
TwelfOi Judicial DUtrict Court, Octcher, 1857. 

Promissory Note. 

In an aolion on a promiMOTj note, against the maken thereof^ where the note was given 
to a person to procnre die signature of a third partj, and was tiieD to Se delivered 
as the note of an association, the plaintiir cannot reoover, unless ne can show either 
tfi«* he came into possession (tf it for a raloable consideration, or tiiat the makers 
esEpressly recognised it» and against such the Toidict may stand. 

The material b^AM are fuDj staled m the opnion. On motion for a 
new trial. 

0. P. Jfoba^ for plainti£ 

J. D. Ordghj for defenclant. 

NoRTOir , J. — ^This is an action finmded od a promissorj note, made 
by the defendants, in which the defense set np is that the note is not 
an individual promise, but was mgned bj them as trustees, and on be- 
balf of an association, The Urst Afiican Methodist Episcopal Church. 
It appeared that Oomish and Lewis executed this note as trustees of 
this assodation, and on behalf of the whole board, and that thej then 

deHyered it to oi» Haarriii who was to have obtained the rfgnature of 

,, I ^ — __ — _ — . ^ 

* See ante, p. llS. 
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another member of the board preyioos to ilie delivery of the note. 
This he failed to do, and the plaintiff, in whose possession it now is, 
brings this action upon it, against tlie two makers whose names appear. 

After it came into plaintiff's possesaon the defendant, Cornish, saw 
it and remarked, ^^ it's all right," or something to that effect. Lewis 
does not seem to have seen or recognised tlie note, m any manner, af- 
ter its delivezy to Harris. There is no proof, as &r as he is concerned, 
that would raise the presumption of an implied assent on his part, for 
it is not shown that he ever saw tbe note, or heard, or knew anything 
about it after Harris took it for the purpose mentioned. The plaintiff 
introduced no evidence to prove that he was an innocent purchaser, 
that he came into possession of it in the regular course oi trade, or that 
he received it for any valuable consideration whatever. 

Inasmuch as the defendants did not intend that the note should be 
delivered until after the signing by Hieir co-trustee, I should hold, in 
the absence of all proof that the pliuntiff actually was a bona fide inno- 
cent purchaser, that he would not be entitled to recover unless it could 
also be shown that the defendants had, in some manner, manifested 
their acquiescence in tibe form of the note, in its present condition. 

There is proof of this character, as already stated, against one of 
the defendants, but none agamst the other. If the verdict had been 
agi^st both, as I at first supposed, it would have to be set aside ; but 
as it was only taken against Cornish, it may stand. 



WHITE vs. MORSE. 
Twelfth Judicial District CauHj Ociober^ 1867. 

LSTTERS TbSTAIOSNTART, AS EviBENCB. 

Letters tattamentarjr vn pnmafiieie eridence of the doceate of the patty to whose es- 
tate they refer, and that he died within tiie proper connty to give the court jorisdic- 
tion. 

On molioa lor a new trials The necessaiy facts are set fortb in the 
opimon. 

^. Chme, for plabtaff. 
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J. P. !PreadweUj for defeiidant. 

Norton, J. — ^This action is brought agidnsfc the defendant, Morse, by 
the executor of the estate of one 0. B. White, deceased. On trial the 
letters testamentary were introduced, but there was no evidence, either 
of the death of the party, or that his decease occurred in this county. 
The introduction of proof upon this latter point I held at the time to be 
essential to the plaintiff's case, in order to show that the court had ju- 
risdiction ; and in the absence of any evidence upon this point, plaint- 
iff was nou-suited. An examination of the authorities has, however^ 
shown that the contrary seems to be the well established doctrine, and 
that the letters testamentary are, of themselves, |7ntna facie evidence 
of the requisite jurisdiction, which, in the absence of proof to the con- 
trary, must be held to be conclusive. This ruling also appears to me 
to be the more reasonable and proper one of the two. 

The papers were in this case introduced by the defendant himself, 
to show the fact that the bond had never been approved, because no 
approval is endorsed on the bond. But I do not think that this coun- 
tervails the presumption arising from the issuing of the letters^ if in- 
deed it is a matter going to the jurisdiction at all. 

New trial granted. 



PEOPLE vs. CORSE. 

FourA Judicial DiMtariet Cowrty October^ 1857. 

Motion to Quash ak Indictmbnt. 

Wbere a defendant \b not held to answer before the finding of the indictment, he may 
move to set it aside, on any ground which wonld hare been good cause for chal- 
lenge, either to the panel, or to any indiyidnal grand jaror. 

Wher§ the number of namee required by the act regulating criminal proceedings, from 
which the grand jury is to be drawn, are not placed im the \xfx, it wonld afford a 
good ground for challenge to the panel, and would therefore be sufficient to quash 
an indidment. 

The panel Mat required to be signed by die county jui^, sheriff, and county dark, does 
not comply suffieS^ntly with the statue when signed by the judge alone. 

The facts upon whi^h this motion is founded, are sufficiently stated 
in the opinion* 
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W. K. Osborne^ District Attoinej. 
James, for prisoner. 

Hagbr, J. — ^Motion is made to set aside this indictment, on ibe 
ground of informality in the dra^ of&e grand juiy. Itnotap- 
pearing that the defendant was held to answer before the finditigof tiie 
indictment, he may move to set it adde on any groond which would 
hare been good cause for challenge, either to the panel or to anj mdi- 
vidual grand juror. C. Ijawa, p. 458, § 279. 

By the minutes and records of the court of sessions, it appears that 
but forty-eight names were copied from the assessment roA from which 
the grand jury that presented this indictment were drawn, and the list 
of the names placed in the box, and those drawn, is signed only by the 
couniy judge, when our statute (C. Laws, p. 853, § 5) requires that 
fifty names shall be placed in the box, from which Hxe county clerk, in 
Ihe presence of the county judge and sheriff, shall draw the names <tf 
twenty-four persons, to serve as grand jurors, and that a correct list of 
the names placed in the box, and those drawn, shall be kept, and cer- 
tified by the judge, clerk, and sheriff, and filed in the clerk's office. 

In drawing the grand jury the essential requirementsof the acthafe 
not been c(Hnplied with ; fifty names should have been placed in the 
box, and the list and certificates should have been signed by the fliiee 
officers, judge, clerk, and sheriff, and the signing of the one is insuffi- 
cient. It is to be regretted that the officers appointed to perform the 
important duty of dramng and forming a grand jury, did not exerdse 
more care and diligence in following &e pbin letter of the law. It is 
due to the county judge to say, that the certificates were p roper t y 
signed by him, and that he has ^ven information to this court that^ 
imperfection in the list of names was an error in the person who made 
Ihe copy. For the negligence of the other two no excuse appears.. 

The objection of the defendant, in my opinion, is well taken, and it 
would have been a good cause of challenge to the panel in the court of 
sesdons, under § 182, of the crinnnal code. The in<Uctment must be 
set aside. The defendant, however, is not dischaa^ged— -the case must 
be resubmitted to the grand jury — and if defendant has been admitted 
to bail, or deposited money instead, the bail or money must^be answer- 
able for his i^pearance to answer a new indictment. 

22 



258 DISTRICT COURT REPORTS. 

D'hondtM. Bongurd. 

D'HONDT V8, BONGARD. 

Sixth Judicial IHttrid Omrt, October^ 1867. 

POMBBaiOR— EjicncsiVT. 



Actual poNHnlMiol ft poMott of tmI wtete, with color of Mb, will ntflidii 4<6taw&l 

for <i|J<|tM4n IMOI dateHbed in Hm coloraUe tttlo. 
Agfftatc^.teGoTOfiorof OiliforniiiitftchftcploniUe tido. 

The fbcts are set forih in ifae opinion. 

l^Aam ^ Sunderland^ for plamtaff. 
Or$Anr-^ MeKunej lor defendant. 

BoTTB, J.^— This is actum of Ejectment, bronj^t to reoover the pos- 
session of lot 1^0. 2, in the square between R and S, Front and Second 
streets, in tiie oiiy of Sacramento. A jury having been waiyedy the 
case was subnntted'to the court. 

I haye decided that the deposition of Yioget, taken in the suit of 
Brannan ys. 'Vniej, ofired by the plaintiff is ini^dmissiblei both be- 
cause of the irreleyancy of the matter deposed to, and because it iras 
evidence taken in re inter, oKm acta. 

The case then rests upon the orijpnal petition of and grant to, John 
A. Sutter/ihe meene cooveyances from Sutter to the pla^tiff, and the 
deppntions of Sutter and Fowler, together with admiwnons made by 
counsel in open court, upon the day of trial. 
^ I find, as matter of fiMt, that Exhibit 8J, is a correct translation of 
tile l^feililion ipresented by Sutter to Juan B. Alvarado, Governor of 
(jyyfi^iiib, on t^ ExfaibitNo.4,isacor. 

rect ec^ cl At' oiD^^^ grant to Sutter, made m compliance with 
saidpetitien; that tiie map mariced Exhibit 4$, is a correct copy of the 
map aocompah^ni^E ^ original petition, and referred to in the peti?- 
tien and grant; that the plmntilf exhibits a perfect deraignment of 
4it|e from Sutter ; that Sutter and his grantees, since 1841 have had 
an a6t|ial and unbroken poss essi on of a portion of the land contained 
m the limits of his gnmtj thitt the lot in controvengr is irHUn tiie 
fimits of said grant, and (iUMt the defoodant is jn. pp ssesmoaof the 
premises in diqpoto. 
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Upon these facts I adjudge, as matter of law, that the plaintiff is 
entitled to a judgment for ilie posseasion of the premises described in 
the comphiinti and his costs of suit. 

This is a most important CMe, and one on which I have bestowed 
the most profimnd coosiderataon. The doctrine th^ an actual poesea- 
si(m of a part, with color of tifle, wiD sustain ejeetaent for the whole 
tract described in the cdoraible title, has been settied for me by the 
Supreme Court, in Ghmn vs. Bates k McOarfneji decided July term, 
1856. Nay, more, tiiat case relieyes me from the embarassment ^ 
determining whether this incipient step towardj the aioquisition of title 
-—the grant of the Governor of Califomia— -is ookir ef title, since 
Sheldon's titie, upon which the action in that case was maintabed, is 
identical with Sutter's which is tiie foundation of tfaii. So fiw, then, 
the way had been payed before me, and the road was easy eoaoffu 

But it is contended, by the defendants, that the boundaries of the 
grant include neither the place known as ^< Sutter's Fort," of which it 
is admitted Sutter had actual possession, nor the land in ccmtix^eray ; 
and it must be admitted that the terms of the grant are yague and 
uncertain enough to leave some room for doubt. But after much con- 
nderation, I cannot but think that tiiere is a decided preponderance 
of reason in favor of the interpretation that extends the grant to all 
the land delineated upon the ipap wluch accompanied the petition ; or 
I wcluld rather say, the right of aelection of the eleven leagues vested 
in Sutter by the grant, embraced all the land delineated upon the 
map ; and this right of aelection as against others than the Govern- 
ment or its giantees, has been held equivalent to a grant. 

It is true, that the grant in one, specifies as a southern boundaiy the 
line of latitude 68 degrees, 49 minutes, and 82 seconds, and this line, 
it ii adnntted, is se;reral miles north, both of Sutter's Fort and of the 
prenuaei in controversy ; but I am inclined to think that the bound* 
ariea specified IB tiie third section of the grant are not intended as the 
b()^imd$fiea ef the gnuit, so much aa a descriqption of the mainfeaturea 
ttid Vmndaries al Ijhe qu^) accordmg to which the grant is made. 

B w31 be perorived from an interpretaliaa of the third fedkm, tiiat 
ilie imiik^^ $u^ Undeim limits, nuMdca cr bonndariei, may app^ 
if weB t6 ^ e( ^(i(i^!kH*Vttie JMp^ as to *' el im^,'^ tiie land ; indeed, 
of tile imwm^ ia nearer to tiie ppMssive pronoiski whoae 
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ttiteeedent is the point in questioou Now let ns look to the other por- 
ikfDB of the grant, and the smroonding oirciiixuitances, io asrist us in 
solving this doubt. 

Sutter presents his petition, in which he solicits eleyen leagues of 
koidy to be selected from the territory included in the map annexed to 
lus petition. In rejdy, the OoYornor states that he has examined the 
mxp i that it mdudes no land previously appropriated, and is, there- 
fiure, allsubjeoi to grint, and he concedes the prayer of the petition. 
Upon oonfirmation by the Junta Department, he says that the proper 
efficen iriU proceed to segregate the eleven leagues, and put the pett- 
Imier in possession. The land intended to be granted, says hci 
amooBtsio eleven square leagues, to be selected from that portion of 
country mcluded in the accompanying map, the limits or boundaries 
of whiofa are as follows, vis : ^^ ^ Los tres Picos,' and latitude 39 deg., 
41 min., 45 sec. on the north ; the borders of Feather Biver on the 
east; latitude 88 deg.,49 min., 32 sec. on the south, and the Biver 
Sacramento on the west." Now, upon an examination of flie map, of 
which we take this to be intended as a description, we find that its 
prominentiy marked features are ^^ Los tres Picoe," and a line of lati- 
tude in ti^e upper pari; the Feather Biver the most eastern object; 
the Sacramento the most western, and a certain line of latitude the 
most southern. 

TbB Ime of latitude in the north, which, neither in the grant or on 
Ae map purports to be the line of the Three Peaks, on the copy of 
Ae xnap in evidence, is without the figures that probably a|qpeared ill 
the orig^ial. In the grant they are deedgnated as S9deg.,^l min., 
4S sec., and this^ it is adnutted, is about a correct designation of the 
fine appearing on the map. In this connection it is to be observed 
tfiat &Si line on the map, stops short of the meridian of the ^^ Three 
Peaks,^* which lie considerably south of it, but which are the most 
nortiiem object dedignated on the map, west of the point where the 
Soe of latitude terminates. Hence, in a description of the map, the 
northem Emits are said to be the ^^ Three Peaks," and the line of lat- 
ihfde, S8 deg.^ 49. min., 82 sec. As anything else than a description 
cf ithe map, tf& would be an absurdity. How could a northern bound- 
ary of a tract of land be a line of latitude and a point south of ihat 
linet ^e fihct that the line of latitude ^elineat^ on the map stops 
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at a point east of the PeakSy and the suppodtion that the grantor is 
describing' ike objects delineated in the northern part of the map^ 
make this otherwise absord expression, perfectly intelli^ble. Again, 
he says ilie Feather Bayer lies on the east, ilie Sacramento on the 
west. This IS ilie rdatiye poation of these liyers as they ape repr^ 
sented on the map. The Feather liyer is the most eastern; tbe Sac- 
ramento riyer the most western, object delineated. As boundaries of 
the tract intended to be granted, this description would be imposor 
Ue, because it is admitted on all hands, that the line of latitude in* 
tended as the southern boundary of the tract, lie^ south of the junction 
of these riyers. Thus, whilst these terms answer well enough as a 
lOtt^ description of a rude map, they are contradictoiy and impossio 
ble, if considered as designating the boundaries of the grant. 

Up to tins point, eyery consideration leads to the conclusion that 
the €k>yemor intended to adopt the map as descriptiye of the limits 
within which the eleyen leagues were to be selected, and that in the 
third section of the grant, he merely attempts to describe the northern, 
eastern, and western features of tiie map. Now, how is it witii the 
southern line ? In the third section it is described as the line of lati- 
tude, 88 deg., 49 min., 82 sec. On looking at the map, we find at its 
southern extremily a line marked ^^ lindero 88 deg., 41 min., 32 sec&'' 
The two sets of figures differ only by a angle stroke of the pen. Out 
of fflx figure^, fiye agree exactiy. if the one is not an attempted 
copy of the other, this is a angular coincidence, to say t&e feaat of 
it. But agaiQ, Sutter, in his petition, states that with tiie bate of Ibe 
goyemment, he has already established himself in the ten^tf for 
which he seeks a gnait, and that he calls his estabfishment ^^ New 
Helyetia.'' On tiie map we find the conyenti<»ial figure of a>fiMrt, and 
the words *' Establa de Nueya Helyetia,'' written under it. The foe 
of latitude designated as tiie southern boundary in the tUrd'section of 
tiie grant, would exclude the fort or establishment of New Helyetia 
firom the grant, Vhilst the line at ilie southern extremily of the map 
marked ^^ lindero,'' would include it. 

Now with all these fiicts before us, diall we determine, that' it was 
the intention of the grantor to fix, witiiout any apparent reason, as the 
southern boundary of tiiis. grant, a line of latitude which woqld ex- 
clude the well known home of the petitioner — ^his fortified donudt-*- 
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Hn ffitahBnhmtlnt on whieh he prides himself- Hmaking it the founda- 
tiMdT his daim to the &YonUe eornddenlioii of the go^^emment ; or 
duA ire adopt liiat eonslraetioii which is so natoral, so probable, and 
wftioh iphres hfaii fbr his soattem boundary, thefine marked as Undero 
en ihe wtarjwmp referred to, and adi^rted bj tiie grantor? For my 
part, leabnot he«tate a momfeiit in detenniniiig that the third seo- 
lioB of tiie grant, is intended merefy as a description of the outEnes of 
tke ma^j and tite soathem boimdarj is misdescribed by a nn^ fig* 
m e an error idudi is corrected by a reference to the map itsetf, 
made a part of the grs&t. ^ 

It is fbr these reasons that I find, as a mixed question of law and 
&et, that the plaiaiVs grantor was m possesrion of a part, with color 
of tiiie tpa traaiof land in wUeh the premises in c<mtrof ersy are 



Let indcmsint be entered ht the tfadntifll 



PHELAN TS. WHTIMAK. 
Sbttk JiuKcM IHtiriet (huH, OcMery 1867. 

ICiKPiJaJB. 

OiM iHDao«;'iiijr Midamiii, faiiniMre wftb the aeti 6i «a toLteadrd oAoer, imleM 

ly Irv fa-M da^te and to dMHlj MhMd, «■ 10 Iik6 awftj all 



Ijiwjijrha oCp<ti, Wtog ItoMt oa MroAonl bonda»lo auMewho maj be damifed 
|j tadr islleos4«d^ ^hej thoidJt tie lAowed, is ceaef admHting of doubt as to tbe 
ktiimiitct6tk idiitiUm ff^^ put tlMir own eonlrattkMi vpon 



TBiifb fffftl^^ fffe set ftfth Jp the opima<u 

• « » '■ . ' , . nr pnmiBBs* 

■■iii.i .1 ri ^ Ibr defendant* 

' "Smtit J^'-r^ik it ab aMfiMtioa tnr s miindaiiniii, to be Greeted 
#0^ CtpijMlO^ dl* iSMie, 'cioiiHii>ft<Wng 1^ to kane fais vamnt in &- 
TQr«ir$uirf^lbr ^ wireid raw oTIIIfT dO-100, ohinwd to be 
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Tbe case comeB up <hi an agreed ataftement ct hctB, Ko objectioii 
18 taken, either by demurrer or jritea, to Una eztraovdinaiy jPMng of 
the partiea plaintiff* 

The only &cis amongst those admitted, that aeem to me to bear 
iipon the question at issue, are the firfknring: The petilioiiera are 
clerks in the office of the Treasurer (^ the State of Cafifonia, appciiit- 
^ Phelan on the 20Ui day of February, 1857, andPotter on ^ S4A 
dby of February, 1857. By an Act of the Legislaturd, passed, Apvfl 
Sist, 1856, the pay of the clerks in the Treasurer's cffiee was radooed 
from #270 to 1200 per month. The sixdi section of tfua law tmOBm 
fdk>w8: 

^ This Act shall not be held to reduce die salary or pay ef any at 
the incumbents now in office, who shall for their present term reeerre 
compensation at Hie rates now prescribed by law, but shall ^iply to 
every such officer hereafter elected or appointed.'^ 

By an Act of April 30th, 1857, an appropriation was made of #2,160, 
to pay the clerics in the Treasurer's c^ce. This sum dirided amougrt 
these clerks, would pay them exactly #270 per month. 

If the accounts of the plaintilb are audited at the rate ef #270 per 
month, it is agreed that the said sum of #447 OMOO is due them. 

In deciding this case , I will take occasion to remark, diat it is * very 
delicate question to determine, whether tlie duty and responsibility of 
auditang the accounts of those haying claims upon the public treasoiy, 
is not derolved by our political system, ezclurively, upon the Oontrol- 
ler of State ; whether the courts, by mandamus, can do more thanaet 
this officer in motion without pretending to control or rerise his ofioial 
action. It may be very conyenient for these officers to procure the 
assistance of the courts in the solution of doubtsas to their offidal acts, 
but they should pause to inquire whether a mandamus would pio4eot 
them and their bondsmen, from the eflects of officiid Buaoondaet. 

The extreme yerge to which courts haye eyer gone in reblion to 
the acts of executiye officers, is to declare that where the act commanded 
by law is so rimple and deariy defined as to take away iaB fisottfion, 
and make obedience a mere ministerial act, liie courts wiD^ Igr manda- 
mus, compel its performance. It is sometimes yery diflkmh to diatoh 
guish between those cases which leaye.room for tlie ezeroise of discre^ 
tion, and those m which the act to be performed Is merely mtnisteiiaL 
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Indeed, it is clear, that in deternuning this rery question much will 
depend upon the peculiar views of him who is called on to decide it. 
What may appear a clear, ample and unmistakable command to one 
mind, maj furmsh room for doubt, difficulty and the exercise of discre- 
tion to another. For mstance, this question will always occur in such 
a case as the present. To audit accounts against the State is the duty 
of the ControOer ; it can in no way be called a judicial function. Laws 
are passed to guide the Controller in auditing accounts. They are 
commands of the Le^slature directed to this officer, intended to gOT- 
em him in the discharge of lus official duty. Is it not his duty to coi^ 
strue them ? Are not he and his bondsmen responsible for his obe- 
dience to them ? Suppose I should command hun to do that which^ 
hereafter, up(m a suit upon his bond, this court, upon better advise- 
ment, should consider a breach of his official duty, would such an <Hrder 
protect him ? This is a matter worthy of grave consideration, because 
tfie question of protection is clearly the test of authority. It cannot 
be that the law can compel an action for which the law can demand a 
forfeit. 

In this case I am relieved from the necessity of doing more than 
fhroTOig out doubts and hints upon this subtie point ; because, upon 
the merits of this particular case, without regard to flie general ques- 
tion, I am prepared to deny the application for a mandamus. 

The law of 1856, reducing the salary of the clerks, is, in its terms, 
clearly applicable to the plaintiffii, they not being incumbents then in 
office, but being appointed after the passage of the Act. The only 
question, in truth, that it is proposed to raise by the terms of this sub- 
nusfflon, 18, does the appropriation made by the bill of 1857 virtually 
repeal the redumng Act of 1856 ? I answer, emphatically and confi- 
dentiy, that no poedtive statute can be repealed by an implication so 
loose as this. The presumption that the Le^slature of 1857 overlook- 
ed the statute of 1856,. is just as reasonable as that they intended to 
repeal it. 

The application for a mandamus ia denied* 
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WAQONBLAST vs. WASHBEDI. 

SizA Judicial District CouHy October^ 1857. 

Description in Mobtgaoe. 

The description in a mortgage of the propejrty thereby encomberpd, most be safficient 
independently of anything dehors the mortgage to apprize a sabseqaent mortgagee 
of the same property, of the intention of the parties to the first mortgage, to chai^ 
the identical property ; but the description must be fairly construed, and it is suf- 
ficient if the thing intended is clearly pointed oat to a man of ordinary understand- 
ing, no matter what language may be employed. 

The facta are stated in the opinion. 
WinariM ^ Syety for plaintiff. 
Clark ^ 0-ass, for defendant. 

BoTTS J. — ^An action of ejectment — jury waived, and facts as well 
as law submitted to the court 

In this case I find as matter of fact, that Hein and wife, being the 
owners of a portion of lot No. 1, in the block between 3d and 4th and 
K and L st^ets, in the city of Sacramento, executed a mortgage on 
the 2l8t day of April, 1858, to the defendant. In that mortgage the 
property conveyed is described as follows : 

^^ Situate, lying and being in the city of Sacramento, and described 
oa the map of said city as part of lot No. 1, in the square between K 
and L and 8d and 4th streets, bounded as follows : commencing at a 
point 60 feet west of the comer of K and 8d, nmning thence east on 
E street 20 feet, thenee southeriy 90 feet, thence westeriy 20 feet, 
thence northerly 90 feet to the place of be^nning.'' 

This mortgage was duly recorded on the 22d day of AprS, 1858. 
On the 24th day of September, 1858, said Hem and wife executed a 
mortgage of the premise^ in controvenfy to one Noonen. The mortr 
gage was duly recorded. Afterwards, on the 8d day of December, 
1858, the said Hein and wife mortgaged the premise^ in controversy 
to J. J. Chauvitau. 

In May, 1855, the defendant filed a bill in this court making Hein 
and wife^and Noonen, patties, in which she alleged that the premises 
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mCHrtgaged to ker by Heiii and wife, although misdesciibedy were in 
&ct the premiaes in controyeny, praying a decree of foreclosure and 
aale of said premises. On the 22d day of June, 1865, decree entered 
accordingly. The defendant purchased and entered under this sale. 

ChaiiTitaa asogned to Wagner, and Wagner to Shaffer. Shaffer 
en the 7th day of March, 1866, filed a bill of f(»reclosure, to which 
nmther the defendant nor No<M(ien were parties. Decree of foreclosure 
accordingly and sale, at which Shaffer became the purchaser and final- 
ly received the Shaffer deed. Shaflfer afterwards conveyed by deed 
to the plaintiff. Neither Chanvitan nor his assignees had any notice 
of the prior mortgage of the premises, except that furnished by the 
record of the mortgage to the defendant. 

An examination of the map of the city referred to in the defendant's 
mortgage, shows that the premises in controversy are, in fact, ntuated 
in the northeast coiner of lot No. 1, with a fixmt of 20 feet on K street, 
being 90 feet deep. The same lot would be perfectly described in the 
BM^gage to the defendant by substituting east for west in the descrip- 
tion of the initial point. To run west from the comer of E and Sd 
would be to run into 8d street, as it is laid down on said map, and the 
description of the h>t, literaQy construed, would place it wholly in 8d 
street 

To my mind, these facts present only one question, but that a very 
embarrassing <me, because, after a careful examination of the numer- 
ous authorities furmshed me by counsel, I have found none exactiy in 
pcMnt. The que6ti<m is, is the description in the mortgage to the de- 
fendant sufficient to ai^riie a subsequent mortgagee, without any matter 
dehatB the mortgage itself, of the intention to convey the premises in 
oontroversy T Ohauvitau is supposed to have been possessed of aU the 
infiyrmatiOQ that is to be drawn from the words of the prior mortgage, 
and an examination of the map to which it refers. The description of 
the pioperty intended to be conveyed is to be construed, and fairly 
eoortmed, by subsequent purchasers, and as the cmly use of language 
h to cosvey ideas, it is sufficient, no matter what language is used, if 
the dung intended is unmistakably pointed out to a man of ordinary 
undwstanding. Now, is there any reasonable man, who, looking at 
4ie miqp to wUoK he is referred, would not say when he is told that 
tte bt intraded is part of No. 1, and is directed to begm at the comer 
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of 3d and K, and run wM^ which carries lum strai^t inlo Sd street, 
is there a reader of ordinary nnderstanding that woidd not say at once, 
here is a clerical errors the grantor meant east instead of west ? I 
think not. I fliink the error is one that is patent njxm the fiu^e of the 
deed, and conld midead nobody. 

I holdy therefore, that Chauvitau had notice (^ the prior mortgsj^ 
of the defendant, and, consequently, that the plsintiff's grantor got 
nothing by his purchase. 

Let judgment be entered for the defendant. 



RICHARDS Ys. SCHROEDER. 
Twdftk Judicial IH$triet Courts Odobery 1857. 
Chattel Mobtoaob — ^Deliysrt. 

In the case of a mortgage of personal property, adelireij of the propertj is necessarj to 

its ralidity, as against a third person. 
Bat in case of a balky article, such as a kiln of brick, a remoral of the propertj is not 

necessary, provided there is an actual deUveiy of the property, symbolical, or 

otherwise. 

Tins is an action of replevin, brought to recover possession of a kiln 
of bricks, which was referred, by consent of counsel, to a referee, who 
found, as matter of law, that defendant was entitled to a judgment in 
his &vor. Plaintiff's counsel now moves to set aside the report of the 
referee, for error, upon the facts, as found by him. The important 
facts are sufficiently set forth in the opinion. 

J. BeynoldSj for plaintiff. 

«/• MeCabey for defendant. 

Norton, J. — ^The defendant, as constable of one of the justice's 
courts of this city, seized, by virtue of an attachment issued therein, 
in an action in which one Loring was defendant, the kiln of bricks, 
which forms the subject of this controversy, as the property of the said 
Loring. He, however, had previously given a bill of sale (X the same, 
to this plaintiff, in the nature of a mortgage, to secure him in the pay* 
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ment of a debt of 1500, which Loring owed lum, and whi<A one Web* 
Bter^ who held the goods to sell, on the account <tf ihe former, promised 
to pay. The^ referee fbimd that there was no change of the poflsefloon 
of the proper^. Bj ilua he apparent^ meant, that the bricks were 
not actually romoved from the yard, wh^re they lay in the charge of 
Webster. In this case, such a deliyery would not be necessary, it 
being sufficient that it should be symbolical merely, but it does not ap- 
pear that anything of this kind was ever done. This behg the case, 
Webster remains in possesaon as bailee of Loring, and not of this 
plaintiff, who, tiierefore, is not entitled to maintiun this action. 
The motion is denied, and the report of the referee confirmed. 



LUNING vs. BRADY. 
Twdfih Judieial District Court, October^ 1957. 

CSBTmCATB 09 ACKNOWLBDGMBMT. 

Wtae the OBitiileiit of acknowledgment, bj tiie huBlMind md wifti, ftttaebed to a mort- 
gage, miBiuunee tiie hmbend, but describes the wife by her true name, and states 
tiiat 8h9 is known to the officer giWng the certificate, to be the person who executed 
the moitgafe, the drfset of dcsenhing her as the wife of the misnamed husband, is 
not &tal IQ thcTalidityof the certificate, as fhr as coneemsthe wife, and if the error, 
as ftur es tifeds the husband, be pbTiated bj a new certifioale» made on proof, by 
aiMbMrifaii% aritaese, the proof of aeknowMgmeat is eofiklMit. 

Hhe material fiUsts are stated in, the Ofnnion. On demurrer. 

S. Jf. Bowman^ for plaintiff. 

MeDouffol ^ Sharpj finr defendant 

NoBMN, J. — This action is institated to foreclose a mortgage, exe- 
outod.)y^ the defendant, and his wife ; bat thwe is a slight difficnltj, 
wlkl^ ffVMWBts ttaetf on acoooirt of an error m the certificate of ao- 
ltal>?ledgaicBl <tf Ihia mprtgnge, ansii^ from a misdescription of tho. 
luaritiaad. His tree naine is ThoiBaB Body, whSi$ the certificate of 
aoknowMgeia^t describes the parties as '^ Joseph. Brady, and Jose- 
pluBdyiiisw^" 
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The error, so &r as it affects Brady, the hnsbaiid^ hasbieeii obtiated 
bj a new certificate, made on proof, by a Babseiibing wttoeeb 

Bvti it is urged, ihat the description, in thefirst oertifieato, is defeat 
iye as to the i?ife, that is, iidescribes her as the wife of Jodeph, whereas 
in the mortgage it appears that she is the ^e of Thomas. I ttdnki 
however, this is not a fatal cireamstance,a»she.is oflierwise snffieieatly 
described by her own name^ and as being known to the officer as tiM 
person described in the mortgage. It is also objected, that liie hitt^ 
band and wift shoold acknowledge at the same time, ihat is, tiiat there 
should be one eerlfficate which is good as to both. I can see no sol^ 
ficient groond for tlus objection. The statute requires the wifiiJil 
make her acknowledgment separate from her husband. It is saffideol 
that he has assented to her execution of the mortgage/by himself being 
a party to it. 

Demurrer ofermled. 



DANA vs. STANFORD.* 
Tiodfih Judicial- Dittrict Oimrt^ Oetoker^ 1867. 

AsSIGNMHIT— MOBTQAGl. 

Where en. insolTeiit debtor mortgages all his property to one of his oeditors, io order 
to. secure the latter in the pajnoent of his debt, and also to pay off the debts of otiier 
creditors, for tHiich he Is liable as endorser, the transaction is not an illegal lHil)gh- 
ment under onr iasolTent Uw. 

The facts of this case are substantially as follows : DeitE, a merchant 
in the camphene and turpentme business, finding himself in &iling cir- 
cumstances, executed a mtnigage of all his personal property to Stan- 
ford Bros,, and transferred to them the possesion. The terms of the 
Mortgage were, that the mortgagees should sell the property with rea- 
sonable diligence, and shpuld pay themselyes with tbd proceeds to the 
amount of various debts which Deitz owed them, and i^hich were then 
due, and also including sundry endorsements, executed by the Stan- 
fi>rds, for the accpnunodataon of the mortgagor, which notes were not 
yet doe, but which the m<Mii;gageps paid upon maturity. Since the 

■ I III »— ^— ^^— ■^iww— — »— » I n I i^^^.— a^i^^*— ^f«— ^w^a— 1>»^— I I I— — «^ii^»i^— _,j^— ,^ 
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tranffer of the propeiij the mortgagees have contmued the bofflneas in 
which Delta was engaged, but have kept the accounts of the sales of 
the various portioBS thereof, distinct from their own private acconnts 
current, and^iave also kept separate from their own goods the proper^ 
itsetf. 

This action is brouj^t by W. A. Dana, one of the other creditors of 
the insolvent, to set aeide this mortgage, on the ground of its being 
such an assignment of his property, by an insolvent debtor, as is void 
under our law, as settled and declared by the Supreme Court of this 
State, and then to apply the necessary portion of the proceeds of the 
property, now in the defendant's hands, to the liquidation of jdaintiirB 
debt 

S. M. Boumumy for plaintiff. 

Crockett ^ Page^ for defendant. 

The case was tried by the court, without a jury. 

Norton, J. — ^The ground upon which this action, to set aride this 
mortgage, is founded, is, that under cover of the mortgage, Deitz had 
made an assignment in fact of all his property, to the defendants, and 
with the intent to hinder and delay otiier creditors. As £Eur as the in- 
strument by which the right of possession of the property is conveyed, 
shows on its face, it is a mortgage, in the strictest sense and defimtion 
of the word, and is not an assignment. It is too well settied to admit 
of discusnon that, in the absence of any statutory prohibition, a party, 
when in failing circumstances, may either pay any creditor or creditors 
whom he may elect to prefer, or he may give them such security for 
the liquidation of their demands, as lies within his power. The fact 
that the mortgagee, in this instance, is to sell the property which has 
been placed under his control, to secure him in the payment of his 
debt, m no way injures or affects the legal force and effect of the mort- 
gage itself. The mortgage leaves the general right of the property in 
the mortgagor, and merely subjects the property to a lien for the 
amount which the instrument expresses. The creditor plaintiff, Dana, 
may buy the equity of redemption of the insolvent, which ensts neces- 
sarily, from the very nature of a mortgage, and may appropriate it 
towud the payment of his debt. 



DISTRIGT COURT BEPOBTS. 271 

Dana v$, St«iilbrd.o-Calvwy Choreh v$» McKee. 

The same queation hai arisen m this case thai was mooted in the 
case of McEenty ts. Oladwm, Hugg k Co.,* that is, that the mort* 
gage, by its terms, aathoriies the mortgagees to appropriate a suAcient 
portion of the proceeds of the stock, to the liquidation of debts to be* 
come due after the execution of the mortgage itself; that b, the in- 
debtedness which would arise from Deiti to the mortgagees, upon the 
payment by the latter of yarious notes of the former, on which they 
had become endorsers. 

I held in that case, and having seen no reason to alter the conclu- 
sion to which I tlien came, I shall hold now, that that circumstance 
al(me does not inyahdate the transaction. In this case Stanford Bros* 
are undoubtedly accountable to Dana, and the other creditors of Deits, 
for all the proceeds which they may realize upon the property, by 
which they have been secured, over and above the amount of their 
debt and liabilities ; and in an action against them for such surplus, the 
plaintiffs would clearly be entitled to recover, and possibly might com- 
pel them to account for any profits made by using the property instead 
of selling it. On the whole, however, I can see no good reason why 
this mortgage should be disturbed. 



CALVARY CHURCH vs. McKEE. 
Tfveffth Judicial DUtrict Cowrt^ Oebcbery 1857. 

CONSIDBRATION. 

A. ezccntet and delhren to a church locietj a promiiioi7 note, on the reprewntation, 
bj a troflee, diat the same can be credited npon tiie ram paid for pewB. The tnu- 
tee had no anthoritj to make the repre ie ntation, and the ehnrch ncTer having 
adopted or confirmed it, wonld not have been bonnd thereby. Hdd that the prom- 
Iseory noto was made without consideration, and therefore roid. 

The prindpal fi^ts of this case are briefly as fbllowB: 
At a meeting of the members of Calvary Church, hoMen Hay 1, 
1856, one of the trustees represented that ^e church was in want of 
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fiancb, and doaaticxDS were asked. Among otheis defendant executed 
a promiflBoiy note for #500, payable January 12th, 1857, with inter- 
est, and deHvered the same to <me of the trasteea^ It Airther appeared 
that the member making ihe announcem^it at the meeting in question, 
stated at the samis time, that those persons who should make dcMoations 
would be entitled, at the sale of pews^ (to take place soon afterwards,) 
to credit these amounts in part payment for the sune ; but no evidence 
was adduced to show that the trustee was authorifed to make Hiis as- 
sertion, or that the church ever adopted or confiroied it any manner, 
express or implied. On the 1st of August a public sale of pews was 
held, at which McKee became a purchaser, and paid a premium over 
and above the amount fixed by the trustees, and had taken possesion 
of the pews. 

This action is brought on the said note to recover the amount there- 
of. The case was tried before a jury, and a verdict given for jdaint* 
iffi. This is a motion for a new trial. 

TT. K, Osbomy for plaintiffii. 

Jl D. Ordghy for defendant. 

Who, in support of the motion, argued, 

Fir9t — ^That the note was but nudum pactum^ citing, 3 Bon. ^ 
PmH., 249 ; 7 Johm, 26 ; 16 JbAnt, 283 ; 18 Johnn^ 148 ; 1 Camst.^ 
582 ; 8 CbwM^., 93, 107, 112; 11 Mann., 19 ; 1 Com. Dig., 24. 

Second — ^That there was no contract on the part of the trustees to 
^ve, nor on that of McKee to take ; therefore the declarations of a 
trustee at^ a public meeting were void, referring to 2 Barb., 565 ; 8 
MasB.y 299 ; Byle% on BiUs, 95 ; and to support the general issue, 
cited 20 JohnSj 288, and 24 Wmd., 97. 

Norton, J. — ^The defense in this action rely upon the point that the 
note which forms the foundation of plaintiflb' claim, was given without 
consideration, and that he is not therefore bound to pay it. It seems 
that McKee gave this note at the meeting of the congregation, and after- 
wards, at the sale of pews, became a purchaser for a considerably larger 
sum than tli^e amount of this note. The question turns upon the point 
of the authority of the trustee, who stated that donations would be 
received in payment for pews, to make the announcement, and the 
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binding characteryOr otherfrise, of the announcement upon the church. 
The trustee had not tiiat authority, and his act in no way imposed m 
obligation upon the church, or on its legaUj constituted authorities, the 
board of trustees. These were not then obliged to comply with the 
terms of this announcement, and it does not appear that they have ever 
since ratified it. There was no mutuality in the contract. For the 
foregoing reasiMdS the note was given without any legal consideration, 
and the plunti& are not entitled to recover. If McKee has purchased 
a pew, or pews, for which he is still indebted to the church, of course 
the trustees can recover from him the purchase money. 
New trial granted. 



GERKE vs. CAL. STEAM NAVIGATION CO. 

Fourth Judicial District Courts Octabery 1857. 

Liability — ^Prbcautions. 

Where fire, used to generate steam, is likely to prove destnictire to property, lihe per^ 
sons using it most ayail themselves of whatever appliances may have been proved 
competent to avoid the danger. 

Where property has been destroyed by fire, originating from the sparks discharged fiY>m 
the smoke pipe of a boat* mnning upon a navigable stream, in an action brought by 
the ovmer of the property, against the owners of the boat, for the damages sus- 
tained, he is entitled to a verdict, provided he can show negligence on the part of 
the owners, either in the construction or management of the boat, at the time, and 
that the damage was the immediate consequence of the negligence. 

The complaint) in this action, sets forth, that defendant is a corpo- 
ration, duly formed in accordance with law, and named the California 
Steam Navigation Company ; that on or about the 9th of July, 1856, 
the defendant was the owner of a boat, called the ^^ Swan," propelled 
by steam, and that they then caused the same to run upon the Sacra- 
mento river, in this state ; that plaintiff was then the owner of certain 
real estate in the county of Tehama, known as the '^ Bosque," or 
^' Lassen " ranch, the western boundary whereof is the Sacramento 
river ; that he caused about one hundred and thirty-two acres of tiie 
said ranch, bordering on the Sacramento river, to be sown with wheat 
and barley, and that, at the time aforesaid, the said grain, and a large 
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qnaDtitj of grass, had been put m shocks and cocks, ready to be 
threshed, and that it amoanted, in wheat, to 1 ,600 bushels, and in barley, 
to 8,780 bushels, and of grass, about $8,000 in value, and that he also 
had a fence about the said property ; that the said grain, as it stood, 
ivas worth $9,000 ; that on the said 9th day of July, 1856, the wind 
blowing very hard at the time, the defendant, by its servants, caused 
the said stoamboat Swan, to be run up the Sacramento river, and 
passed said boat directly past the said field of gnan, — ^the same being 
under a pressure of steam, created by kindling the fires and heating 
the boilers, by defendant's servants, &c., whereby the sparks, arising 
finom the fiires, ascended through the smoke pipes, or chimneys, of said 
boat, and which so passing by the property, grain, &c., of plamtiff, 
the persons in charge of sidd boat, so unskillfully, negligently, and 
carelessly managed and conducted said fires, and the defendants so 
carelessly, &c., having had constructed said smoke pipes, and the ser- 
vants of defendants, in charge of said boat, so carelessly, &c., run 
said boat, when the wind was blowing freshly, and without spark-catchers, 
that a large quantity of fire, and sparks of said fires, coming through 
the si^d smoke pipes, or chimneys, of said steamboat, through the 
caretess, &c., management, &c., of said fires, on board said boat, &c., 
by the hands, &c., thereof, and carelessly, &c., not taking care of the 
tops of said smoke pipes, by placing thereon a cap, or net work, to pre- 
vent said sparks from escaping, which, if placed there, would have 
prevented the siud burning, and which should have been placed thereon, 
and the careless, &c., manner in which said pipes were constructed, 
•and the neglect of a spark-catcher on the same, the said sparks,^&c., 
were driven, &g., upon the said gram, &;c., and the same became 
wholly destroyed by such fire ; that the fiance destroyed was worth 
•200, the gra^, $8,000, and the grain, $9,000, wherefore plaintiff 
pfsys jud^ent for the sum 6f $12,200. 

Li the answer, the defeniiants deny that the fire originated as net 
forth in the ^ complaint, — and as to. the alleged negligence, deny that, 
•ach fire ^occurred by reaspn of any carelessnem, &c., on the part of 
the defendants, or tiliehr servants, &;c., in the propelling) &c., of the 
sud steamer, or by reteon of the clueless, &c., management of the 
fires, on board of said stibamer ; — ^they deny that the said fire occurred 
by reason of the negligent, &c#, manner m which the smoke pipes of 



r 



DISTMOT COURT REPORTS. 276 

Gerke vi California Steam NaWgation Co. 

the said steamer were constructed or managed, — and they ayer that 
she was nayigated in a careful, prudent, and proper manner,, and with 
all proper care,-*-and that her fires were properly, &c., kept and 
managed. 

The eyidence adduced on the trial, established, that on the 9th of. 
July, the wind blowing very freshly at the time, the steamboat 
^^ Swan" passed up the Sacramento river, on her regular trip, and that 
at about 12 M. she passed plaintiff's ranch, the sun shining brightly 
at the time ; sparks and burning pieces of bark, were seen issuing from 
her stacks, and being showered upon both banks of the river. It 
beinif at the height of Hie dry season, the grain and grass were every- 
where in an extremely dry and parched state, and in a condition to 
ignite with extreme facility, — and, being once on fire, to bum with 
great violence, and to spread rapidly. Several other fields of grain, 
two of which were situated beloiM plaintiff's, on each side of the river, 
which Uns steamboat passed on that day were also burned in the same 
manner as the one to which this action has reference, soon after her 
passing. 

Two of the witnesses^ whose testimony plaintiff introduced to sustaia 
his claim, saw the grain ignite from the sparks and buiiiing matter 
deposited upon it, that is, they saw the sparks fall, and immediately 
afterwards, the grain commenced to bum, there being no person visi- 
ble in the field, at that time. 

As soon as the fire was discovered, the hands at work on the farm, 
some thirty in number, besides ten IncGans, repaired to the spot and 
endeavored to put it out, but did not succeed, before thirty-five 
acres of barley and ninety-seven and a half of wheat, had been de^ 
stroyed, besides a large quantity of grass and fence. The barley 
averaged forty-five bushels to the acre, and the wheat fi>rty. The mar- 
ket price of each, at the time, being three cents per pound, while the 
expenses of sacking, threshing, &c., would have averaged ten cents 
per bushel. The value of the fence destroyed, was about $175 ; but 
no Evidence was introduced to c|how especially the value <^ the grass 
which was burned, — ^but a witness, (plaintiff's agent, who. had charge 
of the ranch,) estimated the total damage — including the destruction 
of the grass— at <H8,000, by which it appears, that he judged the 
value of this item to be a Uttle more than 11^,000. 
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Upon the attention of the captain of the hoat being called to the 
fi^t of the burning of some of the crops, which were destroyed pre- 
viously to the firing of plainti£f 's, he said : ^' It is pretty hard on the 
fanners to have their crops burnt up ; if I thought that the wind would 
lull in two or three hours, I would stop for that time." 

Defendants submitted the case to the jury, on the testimony intro- 
duced by plaintiff, after first moving for a non-suit, on the ground that 
no negligence had been proven, — ^which motion the court denied, intir 
mating that the above remark of the captain of the boat, was, in the 
opinion of the court, sufficient to bring the case before the jury. 

H. Cook and McDougal ^ SJiarp, for plainiifc 

Janes^ Lake ^ Boyd^ for defendant. 

D. Lake^ of counsel for defendant, contended that, inasmuch as 
plaintiff and defendant had each an equal right, the former, to cultivate 
the land on the banks of the Sacramento river, and the latter to navi- 
gate it with boats, or other vessel^ ptopelled by steam, in the (ordinary 
and usual manner, therefore, to entitle himself to a verdict, in this 
action, plaintiff must, first, show that the fire whereby he was damaged, 
ori^ated as set forth in the complaint, and secondly, he must adduce 
affirmative evidence in proof of actual carelessness and negligence on 
the part of the defendant, through its servants and agents, the captain 
and Others, in charge of the steamboat '^ Swan," at the time at which 
the plaintiff alleges that his grain, &c., was consumed and destroyed 
by the fire so originating : — citing. Rood vs. N. Y. & E. R. R. Co., 
18 Barb. 74 ; Stewart vs. Hawley, 22 Barb. 619; RadcHff's Exrs. 
vs. Mayor, &c., of Brooklyn, 4 Comst. 196, 200 et seq. and 4 Penn. 
466. The counsel further argued, that there was no evidence tending 
to show any carelessness or negligence, either in the construction or 
management of the boat in question, or of any part thereof, and that 
the casualty, by which it was the plaintiff's misfortune to receive the 
injury, for which he now seeks compensation, was an inevitable acci- 
dent, occaffloned perhaps by defendant, but if so, without any de&nlt 
whatsoever on their part, and while in the ordinary and legitimate pur- 
suit of a regular business. 
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U. Cook, of counsel for plaintiff, agreed entirely with the counsel 
opposing, upon the accuracy with which he had stated the law, that the 
defendant was not liable, unless their action had demonstrated negli- 
gence and carelessness, but contended that the circumstances, as pro- 
ven, attending this destruction of plamtiff 's property, displayed uegli- 
gence of the grossest character, and amply suflScient to render 
defendants liable for the damage sustained by plaintiff; and further 
argued that the testimony having disclosed that the captain of the 
^^ Swan" was aware of tiie danger caused to property of land owners 
along the banks of the river, upon which he was runnmg, by the sparks 
discharged from the smoke stacks of his boat, the jury must find for 
plaintiff, if they believed that the captain, with this knowledge, could 
have prevented the casualty by the exercise of grectter care than that 
which he actually employed, — as, for example, by deadening his fires, 
and running with a consequent decrease of speed ;^-citing, on the 
point of care, with a knowledge of danger. Earing vs. Lansingh, 7 
Wend, 185, and Dygert vs. Bradley, 8 ib. 469. 

Plaintiff requested the following instructions, which were given : 

1st. If the jury believe, from the evidence, that at the time and 
place of the alleged injury, a high wind was blowing, tiiat the season 
was dry, that no spark-catchers were attached to the chimneys of the 
boat, and that, for these reasons, and the nature of the fuel used in 
the furnaces, and the speed at which the boat was being run, the 
person managing said boat, as a reasonable and prudent man, should 
have known, that in passing the plaintiff's farm with the boat, under 
the circumstances, he would greatly endanger the property of plaintiff, 
by setting the same on fire, and the jury believe that the person navi- 
gating said boat, did so pass plaintiff's farm, and did so communicate 
fire to plaintiff's property, and destroy the same, they may infer 
negligence, and if they find that there was negligence, the plaintiff 
should recover. 

2d. In determining the question of negligence, the season of the 
year, the dryness of the season, the state of the wind, the manner in 
which defendants guarded against accidents, by using spark-catchers, 
or otherwise, the fuel used, the speed of the boat, the knowledge of 
the captain as to all these, warning given him, and the degree of neces- 
fflty for everything done by the captain, may be considered by the 
jwy. 
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The following were given at the request of defendants : 

1st. The fact of the fire, which consumed ihe plaintiff's grain, being 
communicated by sparks from the defendant's steamer, is not sufficient 
evidence to establish negligence on the part of the defendant. 

2d. The Sacramento river, at the point where the fire occurred, 
being navigable, the defendants had a right to navigate the said river, 
at aU times and seasons of the year, and were not obUged to lay up the 
steamer by reason of the weather. 

8d. The persons engaged in raising crops on the margins of the 
navigaUe rivers of the state, cannot recover for injuries to crops, oc- 
caponed by fire communicated by sparks firom steamers, without proof 
of negligence in the management of the steamer, from which the fire 
is conmiunicated. 

4th. Steamers have a lawful right to navigate the rivers of the 
state in the dry as well as in the rainy season, and the fact that the 
fire, in this case, occurred in the diy season, is no evidence of neg- 
ligence. 

Hagbr, J. — After stating and explaining the pleadings, and nature 
of the action, substantiallt]^ charged the jury as follows : 

By statute law a part of the Sacramento river is declared navigable. 
At the point where plaintiff's property was situated, at the time of its 
alleged destruction, it was and is a navigable stream and public 
thoroughfare, and defendants, at any and all times, had a legal right 
to enter and navigate it with steam, or other boats, for purposes of 
trade and carriage, or for such other as they at'e ordinarily used. 

Steam is now used as a common motive power ; science and art have 
adapted and applied it to propelling boats and machinery, and its value 
and use, at the present age, is too common and necessary to be ques- 
tioned or dispensed with. 

As an ordinary rule, an action lies for any act done by a man in 
using his own property, whereby the rights of another are injured, un- 
less such act be altogether inevitable, and beyond his control. Where 
fire, used to generate steam, is likely to be destructive to the property 
of another, it is necessary that the owner of the boat using it, should 
adopt the ordinary precautions, if any there be, which the disclosures 
of modem science and invention have shown necessary and efficient to 
prevent damage, where damages may probably occur. 
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The same precautions may not be necessary to a steamer navigating 
the ocean, that would be required to rail road locomotives, or boats navi- 
gating narrow- internal streams^ through agricultural or thickly settled 
regions. Then again, in case of a low-pressure engine, burning coal, 
the same precautions, care and diligence may not be required as there 
would be if the high-pressure engine, burning wood,' was used. 

The first question for the jury to pass upon is — did the defendants, 
by their agents, employed in navigating the steamboat '^ Swan," and 
while in the act of so doing, by sparks discharged from the smoke 
ppes thereof, fire and destroy the property of plaintiff? 

If, upon the evidence, you find affirmatively on this proposition, you 
should inquire and detennine, whether or no, with ordinary care and 
diligence, the fire might have been prevented ? Is it immediately 
attributable to the carelessness or negligence of defendants, or* their 
agents, either in regard to the construction or management of the boat, 
or its appurtenances ? Or was it inevitable and beyond their control ? 

The mere fact that plaintiff's property was destroyed, and that he 
has sustained damage, in consequence of the act of defendants, does 
not, of itself, make them liable, or entitle plaintiff to recover ; to give 
plaintiff that title, two things must concur, damage to himself and a 
wrong committed by the defendants. 

Defendants were engaged in a legal employment, and if , as a con- 
sequence, damages have resulted to plaintiff, they cannot be held liable 
merely because they have enjoyed a right accorded to them by the 
law of the land ; something more than this must be shown. 

Navigable rivers, like public roads, unless their enjoyment is restrict- 
ed by law, are free and open to all for ordinary purposes of conveyance 
and transportation ; and in addition to showing loss and damage to his 
crops, &c., occasioned by the defendants, the anus is upon plaintiff to 
show it has been occasioned by defendant's culpable negligence and 
carelessness. 

If plaintiff has failed in this, the defendants are entitled to your verdict. 

K you should find that the fire was occasioned by the defendants, in 
the manner alleged, and that it was not inevitable and beyond the con- 
trol of defendants, but owing to their culpable negligence and care- 
lessness, plaintiff is entitled to recover such damages as will cover the 
actual loss, which, upon the evidence, you find he has sustained. 

Verdict for plaintiff, $9,200. 
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POWELL vs. BANDY. 
/Xxih IHsirict Couriyfer Sacramento Co. November ^ 1857. 

Ejectment — Piufr-iocmoN. 

A pre-emption claim is not |aiBcient to maintain ejectment. 

The facts are set forth in the opinion. The case was tried by the 
cotlrt without a jury. 

l/pUm ^ Hereford J for plaintilT. 

Wallace ^ Rayle^ for defendant. 

BoTTS) J. — ^This is an action of ejectment, in which a jury was wair- 
ed, and the facts, as weH as the law, were submitted to the decision of 
the court. 

The plaintiff, in his complaint, describes two tracts of land, to which 
he alleges the right of possession, averring that the defendant has 
wrongfully seized aud unlawfully detains an undescribed portion of 
the first tract and all of the second tract. The answer denies an 
entry upon any portion of the first tract, but admits the possession and 
adverse holding of eighty acres of the second described tract, denying, 
however, the plaintiff's right of possesEdon. 

As matter of fact, I find, that the first described tract was stepped 
off by the plaintiff's agent in 1853 ; that four posts, about four inches 
square, were set up at the four comers of that tract so stepped off; that 
one of the posts projected above the surface about four feet, and ihe 
other three, about two feet ; that one of the posts was marked with an 
X, and another with a P ; that the land so marked was well timbered, 
and that firom no one point could all tiie stakes be seen ; that it does 
not appear how many acres were contained in the area described by 
said posts ; that on a portion of said tract the plaintiff erected a house 
and enclosed a field ; that on the 25th day of May, 1856, before, Jno. Q. 
Brown, who subscribed himself a Notary Public, without a seal, the plain- 
tiff made an affidavit in pursuance of the third section of the '^ act pre* 
scribing the mode of maintaining and defending possessory actions on 
public lands in this state," in which said tract is described ; that said 
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affidavit was filed in the office of the recorder of the county of Saonir 
mento. 

Aa to the second tracts I find that it ccmosts of the north-west quar- 
ter of section twentjH9eyen, in range , township of the U* 

8. survey ; that to said quarter section the plaintiff filed his preemp- 
tion claim in the office of the U^ S. Land Rejpster, on the day of 

; that the first described claim, in part, overlaps said quarter 

section, and that the defendant is holding the eastern half of said quar- 
ter section, adversely to the plaintiflT; that said eastern half includes 
about sixty acres of the described tract. 

The plaintiff must recover upon the strength of his own title, and lie 
relies for this title upon three things : his peemption claim, his n^i 
acquired under the act of April 20, 1852, and his prior possession. 

The plaintiff's right of preemption vests in him — ^no interest m the 
land. It simply secures to him the privilege of a future acquisition 
upon certain terms and conditions. It is, at best, no more than a con- 
tract for the privilege of purchasing, at a future time, upon specified 
terms ; and who ever heard, that upon such a contract, ejectment 
oould be maintained ? If authority for a proposition so plain as this 
were wanting; we would refer to Bower vs. Higbee et al., 9 Missouri ; 
Davenport vs. Farrar, 1 Scammon^ and 4 Blackford^ 286. 

To the plaintiff's claim under the law of 1852, there are, to my 
mind, two insuperable objections. The 2d section of the act provides, 
^^ every such claim to entitle the holder to maintain any action as afore- 
said, shall not contain more than one hundred and sixty acres, and the 
same shall be marked by metes and bounds, so that the boundaries 
may be readily traced, and the extent of such claim easily known, and 
no person shall be entitied to maintain any such action for possession of, 
or injury to any claim, unless he or she occupy the same." 

In the first place, I apprehend, that under this section, the burden 
devolves on the plaintiff, of showing that the claim upon which he 
relies, contains no more than 160 acres. It is upon this condition only 
that the statute ^ves the right of action — ^tiie plidntiff must show 
affirmatively, that he has brought himself within the statute. 

Secondly, I ima^e, that when the statute requires that the claim 
shall be marked by metes and bounds, so that the boundaries may be 
readUt/ traced, it intends somethiug more than the setting up of fimr 
stakes at the four comers of a 160 acre tract. 
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As to the acts which constitute that character of possession, which 
would sustain ejectment at common law, the Supreme Court, in Murphjr 
vs. Wallingford, October term, 1856, have definitely settled that aeti 
much stronger than any performed by the plaintiff, in this case, are 
not suflScient for that purpose. 

Upon the whole, I can perceiye no right of possession in the plaiiir 
tiff to the premises in controversy. 

Let judgment be entered for the defendant. 



VALLEJO vs. ANDERSON 
Third District Courtyfar Santa Clara Co.y October ^ 1857. 

Ejbctmbnt — ^Possession. 

Where title to land reqnifes political action to perfect it, it is insafficient to sustain 

ejectment.* 
Where the bounds, mentioned in a grant from the Mexican GoTemment, give more land 

than the grant purports to convey, the giving of judicial possession to the grantee, 

by metes and bounds, is necessary to enable him to maintain ejectment for a part 

thereof, of which he had not actual possession. 

This suit was instituted for the purpose of recovering a tract of land 
claimed under a Mexican grant. 

The plaintiff introduced, in evidence, a grant made by Governor 
Alvarado, in 1842, for the ^^ Rancho de la Alameda.'' This grant 
describes the land as being bounded towards the souths by the creek 
*< Alameda," towards the north, by tiie creek ^^ Alto," towards the 
east, by the crest of the mountains, and towards the west, by the bay, 
and being for four leagues. 

Yallejo was required, by the terms of the grant, to apply to the 
jm^r officer and to obtain judicial possession by metes and bounds ; 
the grant further provides, that the overplus should remain public 
domain, and also, that it should be approved by the departmental 
assembly. 

The plaintiff failed to obtain judicial possession — ^was occupying a 
part of the tract (but not the part in controversy) when granted, and 

atill continues his occupancy thereof. He also introduced proof of an 

— — ■ 

*8ee tupra Hensley vs. Tarpey, 211. 
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enclosure and cultivation ; also the pro(^ of ^^rodeos," and of hia^rodeos" 
on the land, prior to the acquisition of the land by the United States. 
There was no proof of approval by the departmental assembly. He 
aL90 introduced the records of the district court of the United States, of 
the decree of confirmation of the grant—- of an appeal there&c»n, and 
its dismissal. He also introduced the di^efio^ or map, and the petition 
on which the grant was made. This map sketched the land as above 
described, except the creek ^^ Alto," which by the map, issued from 
the mountain and ran in a westerly direction towards the bay, terminal 
ting in the valley, in front of the bay, fix>m three to five miles there- 
from. 

About a mile from its termination, or nnk, towards its source, a 
divergbg line from the creek, is projected to the bay, north-westerly of 
the creek, and is marked upon the map, embracing a larger area of 
land than would be embraced by the creek line. 

The defendant introduced proof that the land in dispute ia excluded 
by the creek line, but included by the divergbg line ; and also, that 
within the creek line, there are within the described boundary, between 
dx and seven leagues of land. 

The counsel for the plaintifi* assumed the following portions : 

1st. That the decree of confirmation vested the legal title in the 
plaintiff, so as to enable him to maintain this action. 

2d. That he, having had possession of a part of the land under the 
grant, was constructively in possession of ail the land described 
therein. 

3d. That the plaintiff had actual possession of the whole tract, i&- 
' eluding the land in dispute, prior to the possession of defendant. 

Hamilton^ Pattenan and WiUiamSy for plaintifi. 

Clarky Archer y and McKee, for defendant. 

Hester, J., held, in his instructions to the jury: 

1st. That as to the first point assumed by the plidntiff : the grant 
not having had the approval of the departmental assembly, created 
only an inchoate or equitable titie in the claimant, reqxdring political 
action to perfect it ; that the legal title to the land, in virtue of the 
treaty with Mexico, passed to the United States ; that the 8th and 
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9th artidM of the treaty imposed a pditiGal objigatioh upon the United 
States, to protcet the Meiicans iBoladed in the acquired territory, in 
their property, but without restriction as to the mode — in regard to 
which C<mgress had a discretionary power, and in the exercise thereof 
might have given to the decree of confinpoation of the Land Comttdsskm, 
or the courts, the efiect of passing the title fiom ther United States to 
the claimant, — snch, howeyer, is not the act of Congress, passed in 
1851, to ascertain and settie private land claims in the state of Oali- 
finrina ; its language is, in conferring power upon tiie land commisedon 
and coarts, ^^ to decide upon the vdUdity of the claim ;" (See § 8,) 
leaving the character of the title as it was before ; this character it 
retained, whether it was an inchoate or equitable titie, or a perfect 
legal titie, under the grant ; that i$ can derive no aid from a decree 
of confirmation, either by the land commission or the court, to entttie 
it to judicial notice in this form of action ; that the decree of confirma- 
tion did not divest the United States of the legal title, but she yet holds 
it as trustee for tiie dahnant, and would so hold it under the existing 
law, until the emanation of the patent, although the issuing thereof is a 
ministerial act ; that a perfect Mexican grant, vesting in the grantee 
the legal title, is sufficient, with or without copfirmation, to sustain an 
action of ejectment; that the grant, in this case, creating only an 
equitable titie, is insufficient to enable the plamtiff to recover. 

It was also held, that the only notice which a jury had a right to 
take of the record evidence of the decree^ was to enable them to de- 
termine whether the claim was presented to the proper forum, within 
the time limited by the act of Congress. 

2d. It was also held, as to the second position, that the grant con-' 
ferred a right to only four leagues, provided that quantity is within 
the boundary of the grant ; that if there is an excess, the same remains 
part of the public domain ; that if there \b no excess, the grant of the 
Governor, describing the tract by metes and bounds, was a segregation 
thereof from the public domain ; that the creek ^^Alto," and a straight 
line from its termination to the bay, projected according to the general 
course of the creek, is the line described in the grant, towards the 
north ; that the line towards the bay, is the line of ordinary high tide ; 
that if there are more than four leagues within the described boundary, 
judicial possession, by metes and bounds, was necessary under the 
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Metioan goYC^mmenty to segregate the land granted from the puUic 
domain, and was also necessaiy, to confer upon ti^e plainti£ the xi^t 
of constmctive possesaicm of the land in eonneotion with his actual 
possession of a part thereof ;t that iliis ri^t of eonstmctive possession 
did not attach witiiout a certain and definite boundary; that &e quan- 
tity of land within the de8cnb3d boundaiy, is a qnesiion of fact for the 
jury to determine ; tiiat if there are not exceeding fovur leagaes, the 
description in the grant is a sufficient indication of the boundary to 
enable the plaintiff to avail himself of tlie <oon8tractiye possesoon, bat 
if there is an excess, the plaintiff's ri^t being limited to four leagues^ 
theteme should hav^ been set off to him b^ metes and bounds, with- 
out which the plaintiff cannot ayail hiinself of the constructive posses- 
sion. 

3d. It was also held as to the tiiird position, that if the plaintiff was 
in the possession of the land in dispute,^ previously to tiie defendant, 
his prior possescdon was evidence of an older and better ri^t; t&at 
possession of land is the power of controlling it, and subjecting it to 
one's own use ; that it is not necessary, for this purpose^ that it should 
have been enclosed with a fence, provided the use was secured ; that 
^^ rodeoing" was an act of ownership ov6r, and is a circumstance for the 
jury to consider as to the boundary of the rancho, but unless the owner 
had contrd of the land as above mentioned, ^^ rodeos" do not constitute 
possesion ; they are circumstances, however for the consideration of 
the jury, iu determining the fact of the owner's control of the land. 

The jury found for defendiant. 



AULD vs. CLARK. 
Sixth DUtriet Ccvrt^ for Sacramento Co.^ N&vember^ 1857. 

LiABiuTT — ^Damage — ^Agent. 

Where damage is snfiered in conseqne/ice of the nnskflUVil execation of an act, perlbim- 
ed bj an artisati, hired to do certain work in his regular trade, the tort-feawr^wai 
not the employer, is liable therefor. 

The employer is only liable where the relation of master and servant, or of prindpal 
^nd agent, exists, which is not the case in the abore instance. 

When the injury arises, not from the maimer of doing the work, bat fh>m the /ice of iti 
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being done at all, or where the employer lanctioni the maimer In which it ii done, 
the relation of principal and agent exists. 

The facts are set forth in the opinion. 

Cole ^ Whiting and F. 2). Baker ^ for plamtiff. 

Sunderland and Clark ^ Qaas, for defendant Pershbaker. 

Long ^ Morrisany for defendant Clark. 

BoTTS, J. — ^The plaintiff was a dry goods merchant, keeping a shop 
on J street, between 4th and 6th streets, in the city of Sacramento. 
The defendant, Pershbaker, was the owner of the house in which the 
shop was kept. Clark, the other defendant, was the owner of the 
adjoining lot. The foundation of Pershbaker's house did not extend 
more than twelve inches below the surftice of the earth. The base of 
Pershbaker's eastern wall projected about nine inches over the line 
dividing his lot from Clark's. Clark proposing to build a house on his 
lot, with a cellar, Pershbaker entered into a contract with Clark, where- 
by it was agreed that Clark should have Pershbaker's wall underpinned 
to the depth of Clark's excavation ; that ike expense of said underpin- 
ning should be borne jointly by Clark and Pershbaker ; that the wall 
of Pershbaker, as it then stood, shoikld be valued by arbitrators, that 
Clark should pay to Pershbaker one-half of such valuation, and that 
said wall sfaoidd be a party ifirall between Cl^k and Pershbaker. Clark 
employed one Eisen, an architect, to contract for, and superintend the 
erection of his building, including the underpinning of the party wall. 
Eisen cont^racted, on Clark's behalf, with one Turtin, a builder and 
contractor, for the excavation of Clark's lott, the underpinning of the 
party wall, and the erection of the building. In the course of the ex- 
cavation, the eastern wall of Pershbiiker's house fell^ and injured the 
goods of the plaintiff. The excavation, when the wall fell, had not 
appi^ached nearer than two and a half feet at the top, and three and 
a half feet at the base, to the line.of Clark's lot. It was admitted that 
the caving was in consequence of the superincumbent weight of Persh- 
baker's wall, and upon this evidence and this admission, a judgment, 
as of non-suit, was rendered in favor of the defendant, Clark, who had 
answered separately, upon the ground that he wit not liable for any 
damage arising from the caving in of Pershbaker's earth, if that car- 
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ing was the rescdt, not of the nataral oon^^n of the eairthytut 6f 'Ae 
presfiure occainonect by the Buperstracture of Pershbake^s erection ; 
any liability apon the part of Clark, accruing from the contract between 
Gburk and Perahbaker could not^ for want of privity, be enforced by 
the plaintiff Auld. It came, then^to this: If Perahbaker was pro- 
ceeding to excavate and underpin the wall of his house, and authorised 
Clark to contract for the work, and Clai*k authorised Eisen to contract 
for him, and Qsen did contract with Turtin, did the injury result from 
the unskillful manner in which the ezcavalion was made, and what was 
the amount of damage sustained by the plaintiff. Upon the trial it 
was agreed that the following questions should be submitted to the 
jury, to be found upon by them in the form of a special verdict, and 
that any other facts necessary to the determiiiation of the case, should 
be determined by the court : 

1. Was the work from which the injuiy resulted done with the 
assent of Perahbaker for the jomt benefit of Perahbaker and Clark ? 
To this question the jury returned an answer in the affirmative. 

2. I4d the injury result from the negligence and uhskillfulness of 
the contractor ? To this question the jury returned an answer in tiie 
affirmative. 

8. What amount of damages did the plaintiff sustain by the faUing 
of the wall ? Answer— one thousand dollars. 

If , upon these facts, the defendant, Perahbaker, is legally liable, 
then should a judgment against him for one thousand doDars be enljei^ 
ed in fSeivor of the plaintiff, otherwise the judgment should be for the 
defendant. 

The case involves the coi^deration of the doctrine of ^^ reipondeal^ 
mperwr^^ and a determination of the principles upon which it rests. 
No question has been more mooted in the whole science of tiie law. If 
we were content, as the civilians are, to let every case be tested by 
its particular merits, there would be no difficulty ; but such is not tiie 
spirit of the common law. The first principle of that noble system re- 
quires that the community shall know the rule by which they are to be 
governed ; and that they may know, it shall be clearly and es^licitiy 
declared, in tenfis which shall include all cases that can by probability 
arise. For the terms of this rule, by which one man is to be held re- 
sponsible for the acts of another, the English and American judges 
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have been groping about for the last half centoiy. It was at first said 
to be a consequence of the relation of master and servant, and the lia- 
bili^ of the parties was to be determined by the existence of this rela- 
tion. But this was not sufficiently definite, for it left two questions 
still opei!! : what is the definition of servant, and for what acts of the 
servant shall the master be liable. Servants were defined to be me- 
nials, day laborers, or those who worked extra moniisj apprentices and 
stewards, factors, and baili£&, who were reckoned as qu<ui servants. 

At first the superior of all who came within the category of servant 
so defined, was held responsible for all damages arising from the mali- 
cious, as well as the negligent or unskillful act of the servant. But in 
McManus vs. Crickett, 1 JSast, 106, it was held that the doctrine of 
the responsibility of the superior rested upon the presumed control exer- 
cised over the servant ; therefore, to make the master liable, the inju- 
rious act of the servant must have been committed whilst engaged in 
the business of his employer ; and when he acted frt)m a malicious 
motive, he could not be said to be quoctd hoc the particular act, transr 
acting his master's business, even though the injury were committed 
with the property of the master ; as in the cas^ of a coachman malir 
ciously driving his master's coach against the horse or vehicle of 
another. This was in the year 1800, and through much opposition, 
for it was urged that the coachman being employed to drive cautiously , 
the master should be no more responsible for his negligent than for 
his malicious driving ; through much controversy, I say, the rule that 
the master is liable for the neglect and not the malicious acts of his 
servant, has become the law both in England and America. 

In Bush vs. Steinman, 1 Bos, ^ PtdL, decided about the same 
time, it was held that this liability of the superior extended to the 
wrongful acts of his contractors, sub-contractors, and their agents and 
servants, ad infinitum. In Laugher vs. Pointer, 6 Bam, ^ Cres.j 
decided in 1826, the authority of Bush vs. Steinman was doubted, and 
it was held that where one hired a driver of a livery stable keeper, for 
injury resulting from his negligent and unskilfril driving, the owner of 
the horses was not liable. The same question arose in Onarman vs. 
Burnett, and was decided upon the authority of Laugher vs. Pointer, 
although it was intimated that there might be a distinction between 
acts done in and about movable and immovable property. 
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Nothing could be more unsatisfactory than the condition in which 
this case left the general principle. Then and lastly, in 1849, came 
the case of Reedie vs. The L. & N. W. Railroad Company, reported, 
4 Welsh. HurUL ^ O-. This decision is the more worthy of notice, 
because it is cited, and with approbation, by the Supreme Court of 
Calif omiay in the case of Janes vs. The City of San Francisco.* In 
this case it was held that Bush vs. Steinman was not law; that the 
distinction between movable and immovable property was unsound ; 
and where the contractor employed is carrying on an independent 
business, such contractor, and not the owner, is liable for the injury 
arising from his own unskillfulness, or the negligence of his employ^ ; 
the only requirement of the owner being, that he shall use reasonable 
care in the selection of a contractor of fair repute. The liability of 
the owner, it seems to me, must rest either upon the relation of master 
and servant, or of principal and agent. Where neither of these rela- 
tions exists between the tortfeasor and the pariy sought to be charged, 
there can be no liability. To the mere fact of ownership, no impor- 
tance can be attached. I am liable for damages arising from the neg- 
ligence of my coachman, not because the coach he is driving belongs 
to me, but because he is my servant, and I am his master. 

Hence it was held th^t the owner of cattle was not liable for the 
damages arising from the unskillfulness of the driver, the servant of a 
licensed drover who had contracted to drive the cattle to Smithfield. 

From these cases we gather, that when the injurious act is committed 
by one filling the oflSce of a servant, the doctrine of respondeat supe- 
rior prevails, and to ascertain who the superior is, we have only to 
inquire whose servant the actor is. He cannot have two distinct and 
separate masters. But the great question to be solved is, who and 
what is a servant ? Is my coachman the less my servant because he 
contracts to drive my horses for a stipulated sum ? and here I think 
comes in the test hinted at in Reedie vs. The L. & N. W. Railway 
Company. If the thing to be done is the subject of a substantive and 
distinct calling ; in short, of a trade^ the employ^ and not the employer 
is responsible for the damage arising from the manner in which the 
work is done. " ExperV^ is a term well known to the law, and when- 
ever the work to be done is the business of an expert, all that can be 

*6 Cal. Oct. T. 

24 
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required of a laymaa, so to speak, is to use reasonable oare to commit 
Ids busmess, whicli may be injurious to oUiers, as it is skillfully or un- 
skillfully performed, to the hands of an expert of good repute. To go 
beyond this, and make an ordinary busmess man responsible for the acts 
of, a scidntifiQ engineer or architect, acts, the result of which it being 
impoeedUe to foresee, he could not control, would be neither just nor 
pblitic. When, however, the work directed to be done, results in 
injuiy to another, not from the manner in which it is done, but from 
the fact of its being done at all, or where the manner producing the 
iigury is prescribed or sanctioned by the employer, ih«i arises the rela- 
'tion of principal and agent. He who orders may be held to answer, 
-apoia the principle qui facit per cMvm^ facit per 96 ; or they may 
jboth be sued as joint trespassers, or joint tort feasors. 

Now, let us apply these principles to the case in hand. Pershbaker 
emptoys Oark 1o contract for the underpinnmg of his house; Clark 
emjAoys Eisen to contract for him. So far, perhaps, Clark and Eisen 
are agents of Pershbaker ; but Eisen employs Turtm, a tradesman, to 
perform a work of art, r^uiring the ' skill of an expert, leaving the 
mode of performance to the judgment of the contractor ; and from the 
unskilfulnesff of this expert, damage is cauded to the plaintiffs 

Suppose I employ a physician of good standing, to attend a member 
of my household afflicted with some infectious disorder, and by the 
negligence and unskillfulness of the physician the disorder spreads, am 
I, either legally or morally, responsible for such consequences? and 
y0% that eaae differs not in principle from thia. I think judgment inust 
be renitfted for the defendant ; upon obvious princifdes of reason and 
]Mdiey, and upon the faith of modem decisions, it is not to him that the 
lAliK^iff must look for any damage he may have sustained. 

lidt judgment be entered for the defendant. 



COIEMAN vs. GLADWIN. 

Fimrth Dmriet Court for San FrancUeo County y Auffutty 1657. 

Salb and Dsltvxey 07 Goona— Fbatid — AxBsam. 

WiMTO goodi toM an in tii6 coftody of 4fafl. bailee pf^he eeller, and nothing lemainf 
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to be done to ascertain the price, qaantity, quality or individaality, the sale and 
deliveiy is complete apon the giving of a delivery order upon the bailee, and aa 
acceptance, and readiness, and abilityf on his part to comply with it. 

Where a defendant has been arrested, and the question of fraud is submitted to a jury, 
they may infer a fiavduknt tnCstif, from acts, conduct and circumstanced showing 
that either positive or constntctive fraud has been committed. 

A debtor may, by a Yoid or illegal contract, in good faith attempt to 'dispose of hie 
property, without rendering himself amenable to the statute authorizing arrests. 

This action was commenced on the ISth of June, 1857, to recover 
the value of ceiiain pork sold to defendants, pursuant io a contract 
dated February 26th, 1867. The pliftmtifl6 set forth m their com- 
plaint that they, at the special instance and request of defendants, sold 
and delivered to them, at the city of San Francisco, about the 16th 
day of May, 1867, two hundred barrels of pork, at the price of sixty- 
three hundred dollars y that the full amiount of said price is fully due, 
and remains unpaid to plaintifib: wherefore said plaintiffs demand 
judgment, etc. 

For answer, the defendants deny that the sale and delivery men- 
tioned in said complaint was completed until the 19th day of May. 
last, and that no action accrued to plaintij& for the price thereof uniS 
the 19th day of June, A. D. 1867 ; they deny that at the time 4^ 
the commencement of this action they were indebted to plaintiffs in 
the sum of sixty-three hundred dollars, or in any other sum whatever. 
They aver that this action has been prematurely brought : whe^o^fore 
they pray, etc. . 

On the 3d of July, llenry Carlton, Jr., one of the plaintiffii, tnade 
aflGidavit that he had been informed by his counsel to the effect that it 
would be necessary to amend the complaint by inserting certain alle- 
gations, (those forming the amendment to the complaint immediately 
following.) Upon this affidavit an order was granted commanding 
defendants, to show cause, on the 6th day of July, why the amend- 
ment should not be permitted as above prayed for. Leave to amend 
was granted, after hearing argument of counsel, on the 13th of August, 
in pursuance of which plaintiffs filed the following amendipent: 
^VThe plaintiffs for amended complaint by leave of the court for that 
purpose first had and obtained, aver that defendants as plaii^tiff is 
informed, and believes were,jon the 3d day of July, 1^67, ahimt to 
depart from this State for the purpose of defrauding their cre(d$Ors ; 
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and for further amendment the plaintiffi aver that they are informed 
and belieye, and therefore charge that the defendants had, on the 3d 
daj of Jidj last, removed their property for the purpose of defraud- 
ing their creditors. The plaintifb tiierefore praj, in addition to the 
prayer of the original complaint, for execution against the body of the 
defendants. 

The answer of the defendants denied that they, or dther of them, 
at or about the time of the commencement of this action, were, or at 
any time since have been, or are now, about to depart from this State 
for the purpose of defiuudiing their creditors. They emphaticaDy 
deny any intention whatsoever on their part, or on the part of either 
of tiiem, of departing from this State either at or about the time of 
the commencement of this action, or at anytime since, or now. They 
deny that they, or either of them, have disposed of, or removed their 
property, or any part thereof, Tor the purpose of defrtiuding their 
creditors, or any of them. 

In addition to this action there were also commenced, on the same 
day, against these defendants, the following, to wit: by Jackson 
McKenty, for (25,912,05 ; by George S. Oladwm & Co., for 
f 13,492,38 ; by Wm. M. Lent, for $5,000 ; by U. P. Hutchings, for 
92,500 ; by Garrison, Morgan, Fretz & Ralston, for 18,500 ; by H. M; 
Whitmore, for $4,800 ; by Sanjurjo k Co., for $7,875 ; by Hint, 
Peabody & Co., for $5,420 ; by W. Horr & Co., for $1,449,64 ; by 
J. R. Ifewton 4; Co., for $3,377,75 ; by S. C. Bigelow, for $1,000 ; 
by A. B. McCreary, for $9,449,55 ; by Bosworih, Masten k Co., for 
$600, and by Fay k TVillis, for $1,695,60. On the trial it was 
admitted that plainti£b compose the firm of Wm. T. Coleman k Co., 
and defendant? that of Gladwin, Hugg k Co., and also that the latter 
executed the contract upon which this action is founded. 

It appeared that one hundred and sixteen barrels of the pork, to 
recover the price of whicb this action is instituted, were delivered 
from the ship ^^ John IdBlton," on the 14th of May ; twenty-seven more 
on the following day, and fifty-five on ike 16tli, making one hundred 
and ninety-eight barrels out of the whole two hundred ; the remainmg 
two barrels of which were not delivered until the 19th. The delivery 
order on the clerk of the ship, dated May 8th, and accepted by him 
on the 14th, was put in evidence. One hundred and eighty-seven 
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barrels went to Alaop & Co.'s warehouse, on account of J. D. TeUer, 
who had loaned upon it $4000, while the remainder, being out <^ 
order, were sent to the store of defendants. 

On the 4th of June, defendants borrowed 92,500 of XT. P. Hutch- 
ings, of the firm of Sweetzer, Hutchings & Co., ^ving therefor two 
notes of $1,250 each, at two and a half per cent, per month, which 
sum fell due on the 19th. On the 18th, Hutchings received a demand 
note for the whole debt of $2,500, at the same time returning the two 
original notes, and attached the stock of defendants, but this being in 
order the fifdi attachment, was worthleis». It had always been under> 
stood that in case of difficulty Hutchings was to be secured ; and in 
pursuance of that understanding he received firom defendants on the 
1st of July a note of a Stockton house, endorsed by defendants, for 
$2,800, due about the 10th of August. The defendant Gladwin 
lived with Hutchings ; yet the latter^ although aware that they were 
in want of money, had no idea that they were about to fiul until June 
18th, when Gladwin told him to go and secure himself by attachment. 
Jose{^ H. Goodman, the salesman of the defendants, bought &om 
them on the account of his brother at Napa, one hundred and twenl^- 
seven barrels of the pork, out of which this action ori^nated, <m the 
11th of June, for $6,j534,22, which pork was then removed from 
Alsop & Co.'s, and stored, a portion in the North Point warehouse, 
and the remainder in CroweU's warehouse. The entry of this sale, 
however, was not made until jidy 8d, being fifteen days after their 
fsulure. At the same time several other entries were made, among 
which was a payment of $3,136 to W. H. Sitten, hereafter more par- 
ticularly mentioned. About the 24tii of June, G. H. Davis pur- 
chased of (Goodman twelve barrels of mess pork, the location of which 
Goodman refused to give. The latter at the same time offered to sell 
Davis for other parties a large amount of Billings' hams, lard, cheese, 
and American hams. This offer, Goodman testified, was made merely 
by way of a jojce, for he had not the goods, nor had he any prospect 
of getting them. Ten more barrels of thia mess pork were sold by 
Goodman on the next day to Mopes Ellis, who hiao bought from hiip, 
about the 1st of July, certain Billings' hams to the amount of $800. 
On the same day, G. B. Whitney bought $180 of hams of Qoodmaii) 
which wdre delivered by the Utter at the boat free of charge* 
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Qoodman was aware, on iiie 18th of June, the daj on which a 
rough account of stock was taken, that defendants would be obtiged to 
fiul. On that day defendant Gladwin, during a ride with P. T. South- 
worth, infonned that gentleman that he was in want of monej, and 
offered to sell him for (2,200 a certain lot on Eeamy street, upon 
which one L. E. Bitter held a mortgage for f 12,000, which was bear- 
ing interest at the rate of one and a half per cent, per month. 
Smithworth bought the lot and building, and purchased at the same 
tune Gladwin's horse, buggy and harness for (800, making a total of 
88,000, which he paid on the 17th. On the 4lh of June, Southworth 
loaned (2,000 to defendants, taking their t^ndorsement on a check. 
Oladwin promising to protect him in case of ^Bfficulty, this sum was 
not deducted from the (3,000 paid for the land, etc. On the 16th of 
June he reoeived one hundred barrels of sugar, worth about (8,275, 
wHh orders to sell at the best price that he could get, and made an 
idrance thoreon of (2,500, all over which was to be retained in part 
ftjment of the debt of (2,000. On June 2Sd he received for the 
•agar (3,278,66 ; paid for storage, (18,75, and for cartage, (12,50, 
kftvii^ (747,41 abovo his ad?aiice. On the 28th fire bills-recriva- 
Ue were placed in his hands, to wit. : 

A note of Eckman, Tennant k Co., for (497,00 due July 8d. 

A note of Hamilton k Co., for . • 478,40 due June25th. 

A note of 8. L. Dewey, for . . . . 645,80 due July 8d. 

A note of Garretson k Bell, for . . 500,00 due July 16th. 

A note of John Allen, for ... . 526,26 due July 1st. 

Total, (2,646,96 

111—1*11— 

The money upon these notes was all received. Upon the defivery 
of them to Soutbwtnrlii, he gave eleyeii chedoi to the empky^a of 
Gladwin, Bugg k Co., as foBowi, to wit. : 



One to E. Palaefar, for . 1^,50 
One to W. O. Snnth, for 20,00 
One to W. B. Gladwb, for 848,69 
One to L. C. HIBs, for 66,62 
One to G. R. Simili> for 150,78 
One to Buieea Davis for MOjOO 



One to W. Grant,for . . 140,09 
One to 8. B. Brabbs, for 297,50 
One to B. Kelly, for . . 624,00 
One to W. A. Piper, for 425,00 
One to Ac GliSn, for . . 166,00 

(2,596,18 



'^'m 
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--4eaving to the credit of Gladwia, Hogg k Co., 950,78, whidi tlie 
interest account would absorb. 

On the 18th of June, he received a note of Stewart k Co., Ibr 
(1,284,55, which, with the surplus on sugar, ($747,41,) left to iiitt 
credit of defendants after the payment of the 92,000, the sum of 
•81,96. E. W. Waelibum, on the 8th of June, adranced defendanfai 
$2,000 on certain sugars and coffee, and on the 10th, $2,000 more. 
These goods had previously been hypotiiecated to Alsop k Co., fiir 
$9,800. On the 18th of June, he sold these sugpurs and coffi»e fiir 
$11,560,51. There was then due Alsop k Co. $9,828,60, leaving a 
balance of $1,736,91 in Washburn's hands, and defendants' debt to 
him, $2,263,09. On June 17th, he sold butter for them to the 
amount of $1,298,00, leaving stiU due liim $965^09. On the 26iliL 
of June, Gladwin gave him two notes, one of K G. Boot, dated Juaa 
15th, at thirty days, for $636, and one of N. S. Boot 6^ $350, dated 
June 16th, at sixty days, bearing interest at the rate of two and a 
half per cent, per month. About the lOtii of June, defendant Hugg 
informed J. G. Pope, in a casual conversation, that tiieir firm wat 
solvent ; that in the latter part of May an account of stock had been 
taken, and that then the stock was sufficient to pay all their debts, 
saying nothing about what was thereby due other parties, or that tha 
sum due defendants on book-accounts was sufficient to meet all thdr 
own Uabilities, leaving their stock clear. 

On the 8th of June, Hugg purchased of Flint, Peabody k Co« 
tweniy-two tierces of hams, and twenty-five barrels of syrup, amoimi- 
ing to $5,700, credit bemg to July 19th, At the time of this pdir- 
chase defendant Hugg stated to Wm. H. Kellogg, of said firm, that 
Gladwin, Hugg k Go. were tiien in a perfectly sound and acdvenk 
condition. 

Macondray & Go. sold to defendants, on the 25tk of April, teas, of 
the value of $11,606,55, payable on Jane 4th, with privilege of ex- 
toncUng one half fifteen days fifom that date and the other half thirty 
days. Afterwards, and before their fiulure, sold them otiier tea, worth 
$112,50. No part of this debt was paid, nor had legal proceedingii 
&r the recovery thereof been instituted* At the time of their faUura 
defendants were also owmg Macondray k Co. $10,000, bearing 
interest at the rate of two per cent per numtlii advanced upon gooda 
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pledged. Gladwin sold a rockawajv^uggj? ttnd doable and single har- 
ness to Henry Casebolt, on the 12th of June, for 9375, for which the 
latter gave a note payable in thirty days with interest at two and a 
half per cent, after date. 

S. Price held a note of defendants for $1,000 given by McKenty 
as collateral security for $2,500, borrowed by him on the 19th of 
May ; this note fell due on the 18th of June, and was taken up by 
McKenty then. At the time of the failure, H. M. Whitmore held 
two demand notes of defendants for $1,000 each, dated June 4th, and 
bearing interest at the rate of two per cent, per month. On the 
same date he made an accommodation endorsement for defendants for 
$3,000 on their note due July 8d. On the 18th of June he received 
a demand note for $4,800, ($200 being omitted by mistake,) on 
which he attached, ante-dated to June 4th, and bearing two per cent, 
interest. None of the interest on the two demand notes of the de- 
fendants held by him was paid. When the note for $4,800 was given, 
these two notes were delivered up. When the note for $3,000 fell 
due he took it up. On the 1st of July he received from defendant 
Gladwin seven cases of hams, which had not been attached, worth 
$974,40, which, at the suggestion of the latter, he turned over to 
Gt>odman fot sale. E. Bailey sold defendants, on June 9th, two hun- 
dred chests of tea, valued at $2,500, at credit of thirty and forty-five 
days. This tea was in their store at the time of their failure, and was 
attached with their other property then there. 

On the 17th of February, 1857, defendants made a contract with 
W. Newell for the purchase of fifty cases of lard, to arrive per ship 
" Comet," at twenty cents per pound. This contract was assigned to 
McKenty, on the 18th of June, for $1. The " Comet" arrived soon 
afterwards, and McKenty took the lard, which was worth twenty-five 
cents per poimd, and made about $275 out of it. Wm. M. Lent was 
an accommodation endorser on a note of defendants for $5,000^ 
due on the 18th of June, and held by Sparrow, Teackle & Co., which 
note he took up when due. On that day he received a note from 
defendants, corresponding in amount, date and Interest with the one 
which he endorsed, upon which note he then attached. His being in 
order the fourth attachment, was worthless ; wherefore he received 
from defendant Gladwin, on the 1st of July, $4,558,43 in cash. On 
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the 18th of June, McKenty and J. Clement exchanged notes for 
I|I4,558,43, bearing date on that day, payable August 17th a 20th, at 
two per cent per month, each to order of maker. E. V. Thompkins 
bought Clement's note of Gladwin, Hugg & Go. on the 1st of July, 
giving therefor two checks payable to cash or bearer. He then sold 
this note to E. Teackle on the next day, taking therefor his check, on 
which the money was duly drawn. Clement took up his note on the 
17th of August, by depositing that ,of McKenty, for which it was 
originally given in exchange. McKenty then secured Teackle by 
giving him a lien on his (McKenty's) attachment. 

Defendants, at the time of their failure, owed A. B. McCreary 
$9,400, for the whole of which amount he attached and gamisheed 
as follows, to wit. : lOOJ barrels of pork, delivered on the 17th of 
April, and lOOJ more delivered on May 18th. One Himmelman 
held 1,075 boxes of candles of Gladwin, Hugg & Co., at twenty 
pounds per box, and 185 boxes at thirty-four each, which were then 
worth 22J cents per pound, being $6,252,75, on which he had 
advanced them $6,000. McCreary paid the advance and had the 
goods transferred to him. On the 10th of June defendants bought 
ten cases of tobacco of J. Franck, at thirty-four cents per pound, 
amounting to $722. This was in their store at the time of the failure ; 
was attached, and then replevied by Franck. 

Wm. H. Dow sold defendants, on the 5th of June, candles, to the 
amount of $2,400. These were soon afterwards hypothecated to 
one Luning, for about $2,000. On the 12th of the same month B. G. 
Whiting loaned defendants $500, which Gladwin paid on the 19th. 
At the time of their failure defendants were indebted to Wm. H. 
Sitten in the sum of $3,160, which they paid on the 19th of June, by 
two notes, one of Geo. S. GladMrin & Co., for $2,500, bearing date on 

that day ; the other being note of , dated about June 15th, 

for $635. Defendants also owed M. F. Truett $2,700 ; $2,000 of 
which they paid on June 19th, as follows : a note of Flagg, Powers 
& Culver, for $1,044,44 ; one of Scott, Vantine & Co., for $834,97, 
and the balance, $120,89, in cash. On the 4th of May, Alsop & Co. 
advanced defendants $6,000 on coffee ;x on the 6th, $6,500 on candles, 
(a portion of which goods, as already stated, were sold by E. W. 
Washburn on the 13th of June,) and on the 18th, $13,500 on pork 
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and hams— ^all the loans bearing two and one half per cent, interest. 
On the 11th of June, defendants bought a considerable amount of 
Bu^rs, on a credit of thirty days on endorsed paper ; Geo. S. Gladirin 
was an endorser to the amount of $4:fi00. At the time of the &il- 
ure, defendants had paper in the bank of Drexel, Sather & Church 
to the amount of about $28,000, deposited principally by merchants. 
At the same date, Wm. A. Dana held a note of theirs' for $2,965,67, 
dated May 19th, and due June 19th, bearing interest at the rate of 
two and three-fourths per cent., and endorsed by Geo. S. Gladwin. 
Also, a note for $1,100, secured by merchandise. When the first 
note fell due Geo. S. Gladwin paid it. They were also indebted to 
Chas. F. Lippman in the sum of $8,000 — $5,000 secured by certain 
(E^Tups, pledged ; the remainder represented by a note for $8,025,50, 
endorsed by Geo. S. Gladwin and J. McKenty. The note was 
taken up at maturity by Geo. S. Gladwin. On the 17th of June, 
defendant Hugg wrote to Robert G. Hanna, of Stockton, to 
whom they owed $4,955,43 on a promissory note dated May 13th, at 
ilurty days, bearing interest at two per cent, per month, informing 
him that they must fiul, and advismg him to secure himself, which he 
did by gamisheeing the following persons, whose names and the 
amounts of whose indebtedness were ^furnished by Hugg in the letter 
referred to : 

W.B. Topee, $1,269,68 

Matthews & Sanderson, 413,50 

J.C. Sheppard, 785,00 

B. McKee, 542,00 

J. M. BuflBngton, 240,00 

H. S. Stone, 210,00 

$3,460,18 

Of this he succeeded m collecting $3,293,70. On the 2l8t Hugg 
gave him a note of Elliott & Go. for $437,74, and one of Stephens 
for $1,269, making $5,000,44, a litde less than the debt and interest. 

On the 18th of June, Jackson Mcltenty attached for $25,912,05 
on a i)ote made on the 16th, given as security for various notes on 
which he was an endorser, and {or various other debts due him. The 
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notes upon which he had endorsed bore interest after maturity* 
Th3 first transaction upon which anj of this indebtedness arose, 
was the sale to defendants of eighty-five barrels of Billings' hams, on 
the 16th of May, payable June the 4th, for which McEenty took a 
note for $4,241,66 ; on the 4th of June he took another for f4,218,66, 
payable July 3d, the difference in the amounts being on account of an 
overcharge of one hundred pounds. Next was on account pf a loan 
made on May 19th, of one hundred barrels of Billings' hams to defend- 
ants for the purpose of hypothecation, which he afterwards sold them 
for $5,082,21. On the same day he endorsed a note of defendants' 
for $5,000, which he paid at maturity, on the 19th of June. The 
remaining indebtedness of $11,611,18, was incurred partly by sales 
of merchandise, and partly by endorsements on defendants' paper. 
Subsequent to the failure on the 18th of June, defendant Hugg 
loaned McEenty a note of Moses Ellis, for $1,100 ; a note of Elliot 
& Co., for $450, a note of H. McEenty, for $360, and $2,658,43 in 
cash. The indebtedness to Geo. S. Gladwin k Go. of $13,492,38, 
was incurred in the same manner as that of McEenty : that is, by 
accommodation endorsements, merchandise sold, and money lent. 

Defendants' loans with Parrott & Co. averaged about $15,000 per 
month, principally on the paper of other merchants. At the time of 
the failure they were indebted to this house $8,750, of which, since 
the 18th of June, $2,000 was paid, leaving their debt still $6,750. 
Their stock in store was valued at. about $58,000, and sold at sheriff's 
sale for $43,000. They had about $180,000 worth of goods on 
storage, which was all pledged, and also $55,000 worth to arrive. 
Their losses appear to have been about $22,000 by bad debts during 
the last fifteen months ; $3,500 by the fiEtilure of Earl &; Co., and 
about $9,000 on liquors, six or eight months before their failure. 
Their business transactions amounted on an average to $100,000 per 
month. Their loans and diseounts were about $57,500 for the iMe 
period, at an average int«?9»t of two and five-ei^bths per cent. ^^ 

The bond of Geo. E. Morgan, Esq., clerk in the U. S. Brfinch 
Mint, was put in evidence, in which defendants S(^yerally justified, on 
the 22d of May, in the sum of $5,000. 

Their schedules in insolvency filed on the third day of July were 
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also introduced, in which, among the items of indebtedness of the 
petitioners, occur the following, to wit : 

Wm. M. Lent, $5,125,00 

Geo. S. Gladwin, 13,492,20 

U. P. Hutchings, 2,555,00 

H. M. Whitmore, . . . . . . 4,883,00 

R G. Haima, 4,955,43 

$31,010,63 
Of which, as has already been stated, about $15,350 in round num- 
bers, had been paid. Their total liabilities, as set forth in these 
schedules, amounted in round numbers to $174,250 ; their total assets 
to $91,000. Defendants claimed that this omission in their schedules 
was accidental, and offered some testimony in that regard. 

In the course of the trial, defendants offered to prove by W. H. 
Hontoon, an experienced and expert book-keeper^ that he had exam- 
ined the books of Gladwin, Hugg & Go. ; that he found that they had 
been improperly kept ; that, in his opinion, the party who kept the 
books, by his manner of keeping them, grossly deceived his employers ; 
that he found various errors in these books, which he can point out in 
the books themselves ; that all these errors are, without a single 
exception, against Gladwin, Hugg & Co. ; that he finds many forced 
balances, and also an error of $14,000 in an account of stock taken 
January, 1857 ; that all these entries are in the handwriting of one 
Allen, a former book-keeper and cashier of Gladwin, Hugg & Co. ; 
that this proof is offered in reference to all the books, but especially 
as to the memorandum sales book and large sales book ; also, as to the 
city ledger, and as to the book containing the accounts of stock ; that 
the period embraced by these entries is the whole time Allen was 
with defendants, and that Allen was their book-keeper and cashier. 
Which offer the court overruled, stating that defendants were at 
Hberty to introduce the books themselves, but thatj they not being 
in evidence, parol proof their contents, or of conclusions deduced 
from their contents, were inadmissible. 

Cook ^ FenneTy for plainti&. 

McAllister and Lake^ for defendants. 
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Defendants requested the following instruction, which was given : 
In order to convict the defendants of having removed or disposed of 
their property, or of having been about to do so, with intent to defraud 
their creditors, the jury must find that such acts of disposal, or remov- 
al, were for the purpose of, and with the intent to, defraud the plsdn- 
tifis of the demand, to recover which this action is brought. 
At the request of plaintiff the following was also given : 
If the jury believe that the defendants have removed, or disposed 
of, any of their property, with the intent to defraud their creditors, 
they must find affirmatively upon the second issue submitted to them. 

Hager, J., in substance charged the jury. 

This action is brought to recover the price of a quantity of pork al- 
leged to have been sold and dAivered by plaintiffs to defendants. 

As evidence of the bargain and sale, plaintifl^ have produced and 
proven the written contractof February 25, 1857, between the parties, 
iii which is specified two hundred barrels of mes» pork, to arrive on the 
ship John Milton, at $31 10. Defendants to receive it at ship's tackles, 
when ready for delivery from said ship, and pay for it in thirty days 
from delivery. And as further evidence, plainti& have proven the 
delivery order of May 8, 1857, from D. L. Ross k Co., on the comr 
mander of the ship John Milton, for two hundred barrels of pork, which 
is endorsed by plaintifl^ to defendants, and by them in blank. It is 
proven that the ship John Milton arrived here about the 6th of May, 
and that D. L. Boss & Go. were the consignees ; that the delivery or- 
der was presented to the clerk of the ship about the 14th of May, by 
Mr. Teller, who then held it, the pork having been transferred to him 
as collateral security for money loaned, and one hundred and eighty- 
seven barrels of it went into the warehouse of Alsop & Co., on account 
of Telle]", and the balance being in bad condition, went to the store of 
the defendants. The ship commenced discharging about the 8th of 
May, and finished about the 27th of the same month. The delivery of 
these goods commenced on the 13th, and continued to the 16th of May, 
when all were delivered and received under the order mentioned, ex- 
cepting two barrels, wliich were received on the 19th of May. It does 
not appear that delivery was either claimed or refused at any time pri- 
or to the day it was made, or that any lien or claim agunst the goods 
was made or existed after tiie delivery order was given. 



802 DISTRICT COURT REPORTS. 



Coleman vb, GUdwin. 



They were in Uie hands of the carrier, having arrived here about 
the 6th of May, and upon the order being presented to him, he accept- 
ed it, and on the same day commenced the delivery. Previous to this 
the title to the goods had been transferred, and after the carrier at- 
torned to the order, he became the bsdiee of the owner of the goods, 
and ceased to be the bailee of the seller. Nothing remained to be done 
by the seUer to complete the sale or delivery. 

Ordinarily, upon the sale oi goods, when they are in the hands of a 
third party, as keeper, and nothing remains to be done to ascertain the 
price quantity, quality, or individuality, the sale and delivery is com- 
plete upon the giving of a delivery order upon the third party, and an 
acceptance and readiness, and ability on his part to comply with it. 

Now it is claimed by defendants that they had the whole of the 18th 
of June, the day of the failure, and the day this suit was instituted, for 
payment, as that was the 30th day after the receipt of the two hun* 
dred barrels, on the 19th of May. But if you find the testimony as I 
have stated, I instruct you that the delivery was complete thirty days 
before this action was instituted, and that it was not prem^.turely 
brought. 

It remains for you to determine the amount due, which, in this case, 
there being no reclamation, is a mere matter of calculation. 

The next, and more important, issue for you to pass upon, is, have 
the defendants, as alleged, removed or disposed of their property, with 
intent to defraud their creditors, and among them these plaintiffs ? 
The constitution of this State abolishes imprisonment for debt, except 
in cases of fraud. Under this provision of the constitution the legisla- 
ture have passed certain laws, authorizing arrests in specified cases ; 
or rather, it is defined by statute what facts shall be established by 
aSidavits, in order to have a defendant arrested on the ground of 
fraud. 

Among others it is provided that, when the debtor has removed or 
disposed of his property, with the intent to defraud his creditors, he 
may be arrested. The defendants having been arrested in this action, 
this question of fraud is submitted to you to be passed upon, to ascer- 
tain whether the judgment, if any th«re be, shall be enforced against 
the bodies of defendants. 

It may be important to give you some instructions as to the legal 
meaning of fraud. At common law fraud is divided into positive, or 
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actaal fraud, and what is termed constructive fraud. Positive fraud 
is defined to be the intentional and successful employment of any cun- 
ning, deception, or artifice, used to circumvent, cheat, or defraud ano- 
ther. By constructive fraudy is meant such an act, which, though not 
originating in any evil design, or contrivance to perpetrate a positive 
fraud, or injury, upon other persons, yet, by its tendency to mislead or 
deceive them, or to violate public or private confidence, or some spe- 
cial trust ; or to injure the public interests, or to operate substantially 
as a fraud upon private rights, interests, duties, or intentions, is deem- 
ed reprehensible. Tike positive fraud, and therefore prohibited by law. 
Now, under our insolvent laws, as interpreted by th^ Supreme Court, 
any assignment made by an insolvent debtor, contrary to its provisions, 
is declared ^oid. 

An insolvent may make an assignment, in order to prefer certain 
creditors, which, if it contravenes the insolvent law, may be void ; yet 
he may have acted in good faith, and with no intent to defraud his 
creditors, and may not, by reason of that act alone, commit a fraud 
which would render him liable to an arrest. In other words, he may 
do an unlawfril or void act, without committing a fraud within the 
meaning of fraud, as defined by statute, under the provisions of the 
constitution referred to. So a person may make a sale of personal 
property, without a delivery, or change of the possession, which is, by 
law, declared void, as to creditors, and yet it may be done in good 
faith, on the part of the buyer and seller, and without fraud. The irir 
tent of the pairt)y is the material thing to be ascertained. 

If a debtor disposes of his property in good faith, with no intent to 
defraud, the contract may be illegal, or void, yet he may not render 
himself amenable to our statutes authorizing arrests. 

The court then referred to the facts and circumstances in evidence, 
reUed upon as badges, or indicia^ of fraud, and explained to the jury that 
it was their province to pass upon them, and ascertain whether or no 
they were satisfactorily explained by the testimony ; that it was for 
them to determine the intent with which defendants had acted. Were 
the acts relied upon as evidence of fraud, for instance, the disposition 
of a portion of their property, done in good faith,- with honest inten- 
tions, to protect, secure, or pay certain creditors, or for the purpose of 



804 DISTRICT COURT REPORTS. 



Coleman vs. Gladwin. 



committing a positive^ or constructive fraud, as I have defined these, 
and to defraud their creditors, and among them these defendants ? 

Now, in coming to a conclusion on these important questions, and in 
carefully weighing and considering the very voluminous testimony 
which has been adduced, you must remember that it is not an easy 
matter, in all cases, to prove actual frauds even if it has been commits 
ted. It is not a fact of itself that can be established by positive or di- 
rect evidence— a thing that witnesses can come forward and swear to, 
as they can to an actual, material occurrence, which is an object of the 
senses. Fraud is an intention — a purpose — a thought — ^perhaps not 
avowed, but concealed, within the secret recesses of the heart. It is 
rather to be inferred from acts, conduct, and circumstances, than proven 
as a fact. Witnesses can lay before you facts, conduct, and circum- 
stances ; they may be of the opinion that they constitute fraud, but 
yott may come to a different conclusion. Fraud is a conclusion that it 
is always painful to draw. In a commercial community, from habit and 
custom, credit seems to be necessary to its existence and prosperity, 
and good faith is an essential element of credit ; a charge of this nat- 
ure, preferred against prominent merchants, men who, you have been 
told, stood in the very first rank in regard to their credit, capacity, and 
extensive business transactions, merits at your hands the most atten- 
tive consideration, and patient investigation ; this is due to the defend- 
ants, whose characters and reputations are involved, and to the credit- 
ors and the mercantile community, whose interests may be aflfected. 

In regard to the facts of the case, you are the sole judges ; you may 
credit or discredit testimony as your judgment of its value, and your 
estimation of the witnesses, may dictate. If you find the positive tes- 
timony contradictory, and are unable to harmonize it, you can take 
into consideration the testimony as -to circumstances and presumptions, 
and find as the weight of evidence may preponderate, and according 
to the reasonable probability of truth. It is sufiicient, as a general 
rule, if the evidence on the whole supports the hypothesis which it 
is adduced to prove — and this applies to the defendants as well as the 
plaintiffs. 

In deciding upon the important issues submitted to you, and in the 
performance of your duties, in arriving at a correct conclusion, you 
should be guided solely by the testimony. Personal feelings, impres- 
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mons receired outside the eridence, or the judgment that follows your 
verdict, you should not allow to influence your minds, or to be taken 
into consideration. Tours is a duty, of itself, to render a true rerdict, 
as your oath runs, according to evidence, and it matters not who may 
be the parties to be affected, or what relations you bear to them, what 
may be the consequences of your verdict to either plaintifi or defend- 
ants, or what you may have heard or read, either in fiivor of or against 
defendants ; you should banish all such comuderations from your minds, 
and pronounce solely upon the testimony, fairly and honestly, accord- 
ing to the dictates of your consciences. If jurors act otherwise, and 
permit private feeling, or outside rumor, to sway or contnd tiiem, in 
finding a verdict, we might as well abrogate all laws, and close our 
courts of justice. 

The jury gave a verdict in favor of plaintiflb for $6,300, and in re- 
ply to the question, " have the defendants, as alleged, removed and 
disposed of their property, with intent to defraud their creditors, and 
the plaintifi among them V* they returned an affirmative answer. 



SEARS vs. HATHAWAY. 

Fourth DUtriet Coxxri for San FraneUco Co.y Octdber^ 1857. 

Malicious Abbbst — ^Pbobablb Cause. 

Where a person institiites criminml prooeedingi, tn order to compel the performaiioe of a 
oolUteral thing, as to force the partj, against whom thoj an brooght, to pay n 
debt, in an action bj the latter for malicions prosecution, it is not necessaiy lo 
show either want of probable cause, or malioe, on the part d the prosecutor. 

In an action of this nature the discharge bj the committing magistrate is prmajhde 
eridence of want of probable cause, and throws upon the defendant theonaif oi prov- 
ing that he had probnble cause. 

This action b brought to recover damages for an alleged malidous 
prosecution and false imprisonment, for which is claimed the sum of 
f 20,000. The comulaint contains two counts, charging two distinct 
acts of trespass, for which ten thousand dollars is claimed in each case. 
The action spring? from the fiolure of CroweD k Co. Upon the 4th 
of April, 1857, CroweD and plaintiff were arrested npon affidavit of 
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defendant, Hatfaawajy diar^ng both, as oopariiien, with the oflenae of 
^ cheating/* by ^ obtaimng goods, wares, and merchandise, knowin^j 
and willfblly, by false pretenses ;" and on the 7th of April, after an 
examination of Grow^ before the police jadge, the parties were dis- 
duu-ged. On the next day, the 8th, the defendant, Hathaway, caosed 
plaintiff and CroweQ to be again arrested, and charged ^ that on the 
4di day of April die crimd of concealing property, to deirand and delay 
creditors, was committed by J. M. GroweD and C. A. Sears," and an 
extended examination was had before the police jadge, into thdr af- 
fidrs, who, after deliberating on the testimony in the case for two days, 
did, on the fifteenth day of April, hold Growell to answer bef<»e the 
eoort of sesnons, for the offimse charged, and a second time wdered 
that Sears be cUsmissed. 

It is alleged that defendant, Hathaway, in cansbg both the aboye 
arrests, <M the same maficiously, and withoat any reasonable or prob- 
able cause, and with the intent to injure plaintiff in his good name, 
fame, and crecUt. It is alleged that the other defendants herein joined 
with Hathaway, in willfully and maUciousIy prosecuting the aforewd 
action, and confirmed all that the said Hathaway had done in the prem- 
ises, against plaintiff, by agreeing to defray their, and each of their 
proportion of any and all expenses incurred thereby. And it is further 
alleged that by reason of said arrest and imprisonment, plaintiff suffered 
greatly in body and mind, and was obliged to lay out large sums for 
counsel fees, and has suffered great loss and hindrance in bis business, 
to the amount of $10,000. 

J. M. Crowell had been doing business as a flour and grain dealer, 
on Clay street, under the firm name of J. M. Crowell k Co., and af- 
terwards removed to Front street. About Dec. 13th last, plaintiff 
came to the store of Crowell & Co., and talked of going in as a part- 
ner. An inventory of stock was taken, and budness talked about. A 
few days after this, plaintiff and Crowell both informed the bookkeeper 
that Scars would not become a partner. There was some evidence, 
however, that Sears subsequently represented himself as being engag- 
ed in business with Crowell. The firm name was never changed, the 
books w^re kept unchanged. Sears did the buying and seUing, drew 
checks in the name of Crowell k Co., signec) " J. M. Crowell k Co., 
by C. A. Sears,^ and all bills, receipts, and purchases in the same 
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manner. On April 8d, 1857, J. M. Crowell k Co. were attached and 
failed. 

It also appears that considerable flour and grain had been purchased 
by Sears, for J. M. Crowell & Co.,- from these defendants, on the 1st, 
2d, and 3d of April, immediately preceding their failure, and sold by 
them (some on the same day of the purchase} at prices much below 
their value. On the 3d, in the afternoon, Crowell bought and paid 
cash for a homestead, $4,000. There was some evidence adduced to 
lebow that the other defendants in this action agreed and united with 
Hathaway, to pay their proportion of the expense of counsel fees, and 
other disbursements, in the several criminal prosecutions against Crow- 
ell and Sears. 

The following instructions were ^ven*at the request of the plaintiff. 

1st. A discharge of Sears by the examining magistrate is in itself 
presumptive evidence of want of probable cause for the prosecution. 

2d. If there was a want of probable cause the law infers malice. 

The following were asked and given for the defendants. 

1st. Unless the jury find there was such an agreement between 
Hathaway and the other defendants to this action, as amounted, to a 
conspiracy, for the malicious criminal prosecution of the plaintiff, they 
must find for such defendants. 

2d. Unless the jury is satisfied that the affidavits for the arrest of 
plaintiff, by Hathaway, were malicious, and made without probable 
cause, they must find for the defendants. 

3d. If the jury find that the arrest of Sears, by Hathaway, was 
without probable cause, but not instituted maliciously ; or if instituted 
maliciously, yet with probable cause, they must find for defendants. 

4th. That the discharge, by a committing magistrate, is not conclu- 
sive evidence of either malice or want of probable cause. 

Plaintiff's counsel entered a discontinuance as to defendants Conro 
and Berry. 

After plaintiff rested, defendant, Hathaway, moved the court for a 
nonsuit, on the ground that plaintiff had not shown either malice or 
want of probable cause, in the arrest of plaintiff, and the after proceed- 
ings taken thereon. 

Motion denied by the court, on the ground that a discharge by the 
committing magistrate is prima facie evidence of both, and throws the 
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anuB npoo defendants, of showing want of malice and prdbaUe eanae. 

Defendants, Little, Moorehonse, Hunt, Hirscbfield, and Gordon, 
moTod the court for a nonsuit, on the ground that the plaintiirs evi- 
denoe was insufficient to sustain the allegati(»i8 of his complunt as to 
tfiem. 

Motion denied bj the court, on the ground that the sufficiency of 
eyidence is always a question for the jury to detenmne. 

In ihe course of defense defendants offered O. B. Tingley, Esq., an 
attorney and counsellor, of this State, to prore that defendant, Hatha- 
way, acting in good fidth, made a full, Mr, and impartial statement of 
the facts constituting his charge against plaintiff^ in the police coulrti 
to said attorney, and was by him advised to adopt the course pursued 
therein ; whereupon plaintiff objectod, on the ground that advice ot 
counsel may only be offered in evidence when tpedaily pleaded in de* 
fondant's answer. Objection sustained by the court. 

E, Cook and Jf. 2>. Sawyer y for plaintiff. 
PixUy ^ Smithy for defendants* 

Haorr, J. — ^To sustain an action of this kind, it is necessary, that 
jdaintiff should prove, Ist. That he has been prosecuted by the defend- 
ants, and that the prosecution is at an end. 2d. That the prosecution 
was instituted maliciously, and without probable cause. 8d« That the 
jdaintiff has sustained damage. 

It appears by the evidence that plaintiff was twice arrested, <m a 
crinunal charge, upon an affidavit made by one of the defendants, taken 
before a ma^istrato, and after an examination into &e matter by him, 
was discharged. This is presumptive evidence of want of probable 
cause, sufficient to throw upon the defendants, who were instrumental 
in procuring the arrest, the onu$ of proving the c(mtrary. 

Probable cause for such a criminal prosecution, is such conduct on 
the part of the accused, as may induce the inference that the prosecu- 
tkm was undertaken from public motives, or such a reasonable ground 
of suspicicm, supported by circuinstances sufficient to warrant a cau* 
tipus man in believing, that the party is guilty of the offense charged 
againsthim. 

The question, probable cause, is composed of law and fiu^ It is 



DISTBIOT COUBT REPORTS. 309 



8e«n e«. HathAiray. 



joar province to determine whether the eircumstancea alleged are true 
or not, and for the eoort to determine whether or not thej amount to 
probable cause. 

The questions for the consideration of the jur j will be to determine 
if defendants had good reason, as cautious men, to believe that a 
partnership existed between plaintiff and CrowelL If defendants did 
so believe, and had sufficient reason to suppose either party guilty, it 
Bli^t make out a defense. The case turns on the question of partner- 
ship. On the first occasion Sears was arrested on an affidavit, charg- 
ing him alone with bemg a cheat The question of partnership, wouId| 
therefore, have no connection with that count of the complaint— it was 
a question of probable cause, and the intentions of defendants in pro- 
curing plaintiif 's arrest. There are two descriptions of malice, malice 
in &ct and malice in law. The former, in common acceptation, means 
ill will against a person ; the latter means a wrongful act done inten- 
tionally. This is a question for you to pass upon. 

If the prosecution in the police court was undertaken for the pur- 
pose of compelling illegally the plaintiff to do a collateral thing, such 
as to give up his property, it is not necessary for the plaintiff, in such 
a case, to prove that the prosecution was instituted without probable 
cause. The criminal and civil laws are distinct branches of jurispru- 
dence, and a party cannot foe permitted to employ the former, which is 
calculated for the punishment of offenders, in order to attain the ends 
for which the latter is mstituted. Grittunal prosecutions are, or should 
be, for the benefit of society at large, and any attempt to deflect them 
from that object, either to gratify private malice, or to subserve private 
ends, should not be encouraged. 

Damages should be awarded on the principle that {Jaintiff is entitled 
to indemnity for the peril occasioned to him in regard to his liberty, 
the injury to his reputation, his feelings, and his person, and for the 
expenses to which he has necessarily been subjected ; and although no 
evidence has been given of particular damages, yet you are not there^ 
fore obliged to find nominal damages merely, but may make them pro- 
portionate to tiie injuiy. 

The jury found for plaintiff $4,000 damages. 
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ADAMS V8. COHEN. 
Foiuih DiMtrict Ci^wt^for San FrajicUco Co.y November j 1857. 

RsFBBSJB — Stipulation-— RxpoBT. 

Jm aQ oqniiQr foil whisn tome of the iasnes of fact were tried before a jury and thoee 
remaining hy order of court and consent of parties, refered to a referee with in- 
stmctions to report the testimony etc., it is illegal to dumge the referee withont 
the consent of the court or all the partes interested. 

Balbrences of this kind are for the information of the conrt; to be considered in connec- 
tion with the yerdict in making final decree and judgment, and the testiraonj 
shoald be reported in fall in the form of depositions. 

IlttMrnnch afr the Terdiet of a jarj in an equity case, may or may not be adopted by. 
the court as its finding, semUs that this doctrine may be applied to the report of a 
referee or to any part thereof. 

The facts are fullj set forth in the opinion. 
T. W. Parle, for plaintiff. 

Boge ^ Wihonj for defendant. 

Hawnderi ^ Hepburn, for receiver Naglee. 

Hagbr, J. — ^This is an action in equity against the defendant, the 
fermer receiver in the suit of AdaiM vs. Haskell ^ Woods j still pend* 
ing in this court. The complaint alleges that defendant received into 
his possession, as the receiver of this court, certain pronussorj notes, 
bills, coin, gold dust, &c., particularly specified ; that he was removed 
firom his ofiSce* and a new receiver has been appointed ; that since the 
removal defendant has neglected and refused to surrender to his suc- 
cessor in oflSce, the property, &c., that came into his possessifm as 
deceiver, and to render a just account of his domgs in the matter of the 
trust ; and that this action was instituted with consent and authority 
in tlus court* Among other things, plaintiflh ask that defendant may 
Vb ctompeUed to deliver to the new receiver the property aferetNddi 
ittd tbait an account be taken rf the defendant's receipts and disburse- 
ments, and he be decreed to pay the balance of money found against 
him, claimed to be $450,000. After defendant answered, issues were 
made up and submitted to a jury to find the amount of coin, gold dust, 
ko.j that came to defendant's hands, as receiver, upon which a verdict 
was obtained fixing the amount. The remainmg issues of fact, ii^ 
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clading those in regard to the notes, bilk, ftc, that went into defend- 
ant's possession, were referred by &e court, with the consent of 
parties, to Wm. Duer, Esq., to report the CYidence and fects, &c. 

Subsequentlj, as appears by a stipulation mgned by the attorneys 
of the defendant, and the new receiver, Gilbert A« Grant, Esq. was 
substituted as the referee, in place of Mr. Duer. 

This change of the referee was* without the sanction of the court, or, 
so far as appears, the attorneys of Adams, Haskell, or Woods, cr the 
creditors interested in the fund. Heretofore, I have held, it was the 
duty, as well as the interest, of the plaintiff to assist in putting a ra* 
ceiver in possession of the property belonging to the estate he repre- 
sents. The attorneys of the plainti& in the suit in which the receiver 
was appointed, took an active part in this action before and at the trial 
of the issues before the jury, and were entitied to be heard, in making a se^ 
lection or change of the referee, and before him after it was made; 
This change of the referee was illegal and without authority, and only 
binds those that consented. 

The jury having passed upon the question how mucn coin, &c. went 
into the hands of the defendant, left the remaining issues as to the 
notes, &c. imdisposed of, and these were referred to Mr. Duer, to report 
the evidence, with his finding of facts thereon, not as the copy of the 
order among th^ papers returned by the referee reads, ^^his conclu- 
sion of law thereon." 

The object of the reference was to have the whole facts before the 
court for its information, to be considered in connection with the ver- 
dict, that the court might come to a proper conclusion aftier argument 
preliminary, and with a view to a final decree and judgment. 

The most material issues referred, as far as respects plaintifib' relief, 
appear to have been entirely disregarded, from the fact that no evi- 
dence was given or offered on the part c^the plaintiffs to sustain them. 
On the part of the defendant, witnesses were sworn and examined ia 
regard to his disbursements and the value of his services and extracts 
fifom the minutes, and a number of documents from the files <^ the 
court, were introduced for purposes I am unable to determine. The 
referee has omitted to have a jurat and certificate, or the^signature of 
4he witnesses annexed to the several depositions, which in this caa^ 
(jStkB order be^ to report the evidence,) was necessary to give them 
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yaliditj. In regard to the minutes and documents firom the files of 
Una court, it maj be said that the judge takes judicial notice of these, 
and should best know and be able to determine their contents and 
condition. It is foreign to the object of this reference, to have the 
referee report facts and conclusions based upon the records of the 
court, either in regard to the appointment, acts or proceedings of the 
defendant as receiver, or as to what has been reported bj another 
referee, upon the matter of settlement of defendant's accounts. Those 
records will speak for themselves, and can be referred to at anj state 
of proceeding, so fiu* as may be necessary for the due administration 
of justice. To illustrate the errors the referee has fallen into by un- 
dertaking to inform the court, in regard to its record, it is only neces- 
sary to state that the one prior report referred to by the referee, was 
set aside, and after a second order of reference was made, defendant 
left the State — ^neglected to proceed under it and embarassed the 
hearing so that nothing was done until, so far as the court is informed, 
long aftier the commencement of this suit, and the report thereon has 
never been confirmed. 

The referee's conclusions of law are more extraordinary than the 
finding of facts ; substantially they are as follows : 

1. That defendant should be allowed disbursements made as re- 
ceiver, which the referee finds to be $18,704 53-100. 

2. That he is entitled to compensation for his services, which is 
found to be of the value of $10,000. 

3. That the order of reference heretofore made to pass the defend- 
ant's accounts, is a good defense to this action, and entitles him to a 
judgment. 

4. That the defendant in his answer has set up a legal defense, 
and the action cannot be maintained. 

If the referee had possessed the power, and deemed it proper to set 
aude the verdict of the jury heretofore rendered, the whole case might 
have been summarily disposed of by a confirmation of the report, and 
the entry of a judgment for the defendant ; but then a question might 
arise whether or no it should be for the sum of $28,704 53-100, as 
found due fiSr disbursements and services, or generally on the ground 
indicated in the fourth conclumon. The report, as it stands, is neither 
clear nor intelligible, and I am uncertain what might be the effect of its 
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ccmfirmation, as a whole, and I cannot well adopt it in part.. The 
supreme court hare held that the verdict of a jury in an equity case, 
may or may not be adopted as its finding by the court, and probably 
this doctrine may be applied to the report of a referee, or any part 
thereof. 

It is clear to my mind, that the finding of facts and conclusions of 
law go beyond the scope of the reference, and*are not in conformity 
with its command ; as a whole I cannot confirm or adopt it as the find- 
ing of the court. I have considered whether I might adopt it, so far as 
relates to the value of services, and the amount of disbursements of 
the defendant, but the question of the value of services was not re- 
ferred, and I find upon examination of the account, as reported and 
passed, a considerable proportion of the amount allowed the defendant 
for disbursements, is for payments made by him after he was out of 
office, and that it is charged against the fund in court without authori- 
ty ; these, therefore, cannot be allowed. 

The subject matter of the third and fourth conclusions of the referee 
will probably come before the court as questions of law, not of fact 
upon the final hearing. 

Whether or no the effect of the report will operate to preclude the 
plaintiff, from the farther prosecution of the issues of fact submitted by 
the order of reference, from the fact that they have failed, or neglect- 
ed to proceed to introduce proofs before either Mr. Duer or his sub- 
stitute, may be considered hereafter should it be necessary, indepen- 
dent of the report itself. I have concluded to set aside the report, 
without prejudice to the rights of the parties. 



HORNE vs. HORNE. 
Fourth District Courtyfor San Francisco Co.y Novemhery 1857. 

Divorce — ^Residence. 

Where a wife leaves her hasband and emigrates from another state to this state, withoat 
first acquiring a domicii or residence independent of her husband's in tl)c state 
whence she removes, by the law of this state her residence remains unchanged and 
follows that of her husband. 
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Action for a decree of divorce on the grocmd of infidelity. The 
facts are referred to in Uie opinion. 

Jno. V* Watt9on, for plaintiff. 

Defendant not in court. 

Hager, J. — Bj the proo& reported by the referee it appears plaintiff 
and defendant were living together as husband and wife in the city of New 
Orleans, and that the wife left her husband there and immigrated to 
this state in the year 1854. 

It does not appear that the plamtiff separated from defendant or 
acquired a residence in Louisiana distinct from his for any period of time 
prior to her departue. Under the decision of the Supreme Court of 
this state in the case of Ka%haw vs. KcuhaWj the residence of the hus- 
band must be regarded as that of the wife, and in ccmtemplation of 
law the plaintiff has not redded in this state the period of time required 
to give jurisdiction of this action. 

For this reason the application for a divorce must be denied. 



PEOPLE, EX REL. TALLANT vs. TILLINGHAST. 
Fourth DUtrict Courts for San Francisco (7o., October ^ 1857. 

Mandamus. 

Where a treasurer is prohibited bj law from making disbarsements until after the 
claims shall have been approved by certain persons dulj appointed so to do, a 
mandamiu will not be granted to compel the treasurer to liquidate such a demand 
not approved, even though the non-approval is through the default of tho«e{who 
should so have done. The remedy should properly be first sought against these 
latter. 

On the 20th of October, 1857, D. J. Tallant and others, commenced 
this action to obtain a mandamus to the treasurer of the citj and 
county of San Francisco, commanding him to make a certain disposi- 
tion of moneys under his charge, and filed thenein an affidavit to the 
following effect : 

That the city of San Francisco, being greatly indebted, the state 
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legislature on the Ist of May, 1857, passed an ac^ ^ provide for the 
funding and payment thereof.* In pursuance of said act, the debt of 
the city to the amount of of $1,635,600 was Winded and deponent and 
Wm. Hooper were appointed two of tb^ original commissioners ; 
the other relators, forming the present Ipard of fiind co gmissionj 
having been since added to fill the vacuiciJ«&4fom time to time created 
in said board. In 1856, prior U> making out the general assessment 
list for that year, the commissioners certified and delivered to the as- 
sessor, the amount necessary for the payment of the interest of that 
year, and demanded of R» E. Woods, then treasurer, this amount and that 
necessary to paid to the sinking fund in pursuance of section 4, of said 
act. Although there was then money in the treasury, only $110,000 
paid to the commissioners, being $39,000 less than the interest for the 
current year, the residue of which was paid from other funds. Pre- 
vious to making out the general assessment list of the city and county 
of San Francisco, for 1857, on the 3d of June, sidd commissioners cer- 
tified and delivered to the assessor the amount necessary to be raised 
for the payment of the interest of the debt so funded in pursuance of 
said section 4. Taxes for the present year have been paid into the 
treasury to a large amount. In pursuance of said act, certificates of 
stock with coupons for interest attached were issued to the creditors of 
said city, payable at the office of the fund commissioners at the time in 
the said act specified, and in the manner therein provided. This stock 
is held principally in Europe, and in the Atlantic States, where the 
prompt payment of the interest has given it a high character as an in- 
vestment Of the said stock has been redeemed, $176,400 of which 
amount $18,800 has been redeemed at par, in 1857, since the delive- 
ry to the assessor of the certificates for that year. The sum certified 
for interest in 1856, was $149,900, and of the amount for interest and 
for the sinking fund there remains yet due the commissioners $89,600 
On the 13th of October, 1857, relators applied to W. H. Tillinghas't 
the present treasurer of the aforesaid city and county, for the money 
which had been received into the treasury and which was then there. 
Said Tillinghast there admitted that he had $15,000 in cash besides 
audited accounts received for taxes and belonging to the general fund 

* See lawf of 1851, p. 387. 
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of the citTf MMi wmn<7 of San Francisco, bat refused to pay over the 
same because the OihMolidation Bill* requires that the accounts shall 
be audited by the boari of supervisors of said city and county. De- 
ponents aver that they ase infcMrmed and believe that the assessor had 
^sent in to ttie board of suj^rvisors the requisition made for 1857, and 
tha^tbe co^iiss^SKHd^ugh not deeming it necessary or required, 
yet to obviate all difficulty, tninmniMi^.i o& October 16di, statements 
of what was required for the interest and the nnking fund, but no final 
action has been had thereon. 

On October 21st, an order was granted commanding defendant to 
show cause why the payment had not been made and a mandamtiM 
should not issue, and also an alternative mandamut commanding him 
the said Tillinghast, to pay over $179,000 as fast as received, or show 
cause why he should not do so. 

The treasurer filed no answer, it having been averred in relators* af- 
fidavit that their claim had not been duly audited, upon which admis- 
non defendant relied as a cause why the alternative mandamus should 
not be made imperative. 

On the 24th, the city and counfy of San Francisco, answer and pray 
that they may intervene, they being interested in this, that said city 
and county by its proper officers, has issued and coUected for the present 
year a large amount of taxes now on hand to answer the demand of 
creditors of the sud city and county ; that there is a large amount of 
indebtedness against said city and county now due upon duly audited 
demands on said treasurer which said demands were audited and regis* 
tered, long before the demand mentioned in the affidavit of the relators 
was presented to the board of supervisors, — ^that said demand is now 
in the hands of said board of supervisors to be passed upon in due 
course by them. That great injustice will be done to the said city 
and county, and to the creditors thereof, — and that the administration 
of the government of said city and county will be greatly embarassed 
if the said treasurer be compelled to pay relators as they pray. The 
sum of $89,000 mentioned in relators' affidavit, if payable at all, is only 
payable out of the receipts upon the general assessment list of 1856, 
and that the defendant is not required by law to pay the same out of 

* See laws 1857, ch. 334. 
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ftnj funds derived firom the general assessment list of 1857, and the 
affidavit and complaint do not allege that there are any funds in de- 
fendant's hands derived from the general assessment list of 1856. — 
The money now in the hands of the treasurer has been collected upon 
the general assessment list of the city and county of San Francisco. — 
A large portion of said taxes have been collected from persons residing 
within the city and county of San Francisco ; but outside the limits of 
the late city of San Francisco, and that neither these persons nor their 
property were ever bound for the debts of the city of San Francisco ; 
and the taxes raised thereon cannot be separated from the general fund. 
Defendant is not required to pay the demand of relators. 
Firsts because the act of 1851 is unconstitutional, and 
Second^ because the several charters of the city of San Francisco 
have been repealed by the consolidationact, and that relators' demand 
was not audited in conformity with this latter act. 

Haqer, J. In deciding the matter remarked that it was unneces- 
sary to pass upon the questions raised by the interveners and thought 
it doubtful whether it was a case for an intervention such as has been 
made. 

The treasurer however in the opinion of the court had shown suffi- 
cient cause against making the mandamus premptory. The act con- 
solidating the government of the city and county is imperative in its 
provisions in regard to the payment of all moneys out of the treasury. 
All claims, except in a few specified cases, are required to be present- 
ed to and approved by the board of supervisors before payment 

This provision in no way conflicts with the act under which the re- 
lators, the fund commissioners, are appointed and derive their powers. 
On the contrary it is a wholesome provision authoriadng the proper 
board having charge of the county and city affiiirs and finances to ex- 
ercise such supervision over the execution of the trust created by the 
last act as is proper and necessary to see and determine that it is 
exactly and faithfully carried out and that a correct check and account 
be kept of the moneys that go out of the treasury and in the hands of 
the fund commissioners. 

It does not appear that the relators have presented their claim to 
the supervisors or that its payment has been authorized by them. 
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Until this is done the treasurer by law is prohibited from paying it, 
and his refusal to do so is no violation of official duty. 

When the relators shall have taken the necessary steps and gone 
through the formalities required by law to entitle them to payment of 
their claim, probably the treasurer will perform his duty : should he 
however then refuse he may be compelled to do so by mandamus. 
Should the supervisors refuse to perform their duties the remedy is by 
mandamus against them. 

The motion to make the writ of mandamus premptory is denied and 
the proceedings are dismissed. 



LANDER vs. SMITH. 
Sixth District Court far Sacramento Co.^ November^ 1857. 

FOBEIGN AdMINISTBATOB — ^POWER OVEB DOJiESTIC AsSETS. 

The capacity of a foreign administrator to maintain an action for debts due the estate 
of the foreign intestate, depends upon the loccdity of these assets, as domestic or oth- 
erwise. 

A foreign administrator cannot maintain an action for domestic assets, because policy 
demands that domestic assets be administered at home for the benefit of domestic 
creditors. The fact that the demand is based upon a foreign jtuigmeiU, obtained by the 
administrator after the death of the intestate, does not afl«ct this incapacity. 

Under the statute of this State requiring an action to be brought in the name of the 
real party in interest, for a foreign administrator to br^g an action in his own name, 
and then prove by such a judgment, a debt due the estate of another would be a fatal 
variance. 

The conventional distinction formerly taken between the localitiea of assets, depending 
upon whether these are debts upon simple contract or are judgments, cannot now be 
upheld, since these are not regarded as debU of different degrees, but different degrees 
of evidences of debt. 

A domestic administrator can maintain an action upon a foreign judgment. 

On demurrer to the complaint. 



', for plaintiff. 



Latham ^ Sunderland^ for defendant. 

BoTTS, J. — ^The plaintiff, describing himsetf as a resident of the 
state of Kentucky, and administrator of Elizabeth Dunnington, deceas- 



DISTRICT COURT REPORTS. 819 



Lander vs. Smith. 



ed, declares upon a judgment obtained by him as such administrator 
against the defendant, in the stite of Kentucky, on the 16th day of 
May, 1856. To this complaint the defendant demurs, upon the ground 
that the plaintiff has no right to administer the assets for which he is 
suing. This is the effect of the demurrer, although the defendant 
expresses his objection by saying that the pluntiff has no capacity 
to sue. 

I have been a good deal embarrassed by the question raised on this 
damurrer, and the more that I have not had the full advantage of the 
-well known ability of the counsel on either side. 

The counsel for the plaintiff admits ihat generally a foreign admin- 
istrator cannot maintain an action for domestic assets ; but he claims 
as an exception to this rule, all that class of demands resulting from 
promises made to or judgments obtained by the administrator subse- 
quent to the death of the intestate ; and to maintain his position he cites 
the case of Talmage vs Chapel, 16 Mass. The case is identical with 
the one at bar, and if the doctrine there established be law. the de- 
murrer must be overruled. But I am not satisfied with this case, and 
if the principle contended for, is correct, I am certain that it does not 
rest either upon the basis upon which it is placed by the Massachur 
setts court, or by the plaintiff's counsel. 

A foreign administrator cannot sue a domestic defendant, not in con- 
Sequence of any want of capacity to sue, nor because the domestic 
courts refuse to recognise his official character ; but because the poli- 
cy of every country demands that domestic assets be administered at 
homs, that they may be appropriated to domestic creditors. The doc- 
trine on this subject originated with the spiritual courts of Great Brit- 
ain. To the bishop of each diocese belonged the power of probate, 
and administration ; but if the intestate died with bona notabUia in 
two different dioceses of the same province, then was the administrar 
tion sought from the metropolitan, which would cover all the dioceses 
of the province. Now, it will be remembered that all England is di- 
vided into the two provinces of York and Canterbury ; how if one 
should die with goods or assets in both provinces? Then would there 
be a struggle for the administration between two separate supreme 
jurisdictions. In this contest it was held, that the probate granted in 
one province, was void as to goods in the other ; it was, probably, then as 
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Aowi the vultures flf^tkig for the carrkm. Dispiites aroee, too, be- 
tween the diierent dioceses of the same province^ as to the location rf 
the intestate's effects ; as, for instance, if the intestate died in otie 
diocese with a promissorj note in his pocket, and the debtor rended in 
ttie other; in Which diocese were the assets located? These difiScnl- 
ties were finally settled bj canons, or enactments, ol the convocaticm 
of bishops. By these canons, simple contract debts became bona nth 
tabUia of the diocese where the debtor lived; specialty debts were 
located where the specialty happened to be at the time of the dealih 
of the intestate ; judgments or acknowledgments were bona notaHlia 
where they were obtuned, given or acknowledged* These canons 
were enacted in the time of James I., by the Inshops and clergy in 
convocation assembled, and were confirmed by the king under the 
great seal ; but they were never confirmed by parliament ; consequenUy, 
the civil courts never acknowledged their valicUty. Still the dvil oouna 
adopted so much of these canons as they chose to consider exponents 
of tilie ancient usage of the church of England. See 2 Atkyns 668. 
For instance, they likened effects in two kingdoms and a foreign admins 
istrator, to the ecclesiastical case of two provinces and an administrator 
appointed by the metropolitan of oi^e of them. The comity of nations 
required a recognition of the official capacity of the foreign adminis* 
irator even as it secured a recognition of a foreign judgment; but it 
was sud that this comity did not require the recognition of the right 
of a foreign administrator to administer domestic assets; these assets 
being reserved for domestic creditors. It was unreasonable, it was 
said, to permit a foreigner to withdraw the d(»nestic assets, and thus 
to remit a domestic creditor to a foreign tribunal, which, in many cases, 
would be equivalent to a total sacrifice of domestic interests. This 
would be to carry national politeness a little farther than the courts 
were willing to extend it. But they, too, in analogy to the doctrine of 
the ecclesiastical rule, compromised upon the locality of the assets; 
holding simple contract debts to be the assets of the country where the 
debtor lived; whilst they agreed that judgments sbonld be considered 
assets of the country in which the judgment was obtained. These 
principles are recognised in Oobdwin vs. Jones, 8 Mcus.y 513, cited in 
Talmage vs. Chapel. 
Thus it will appear that, if there be any difference between cases in 
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which the ford^ adsiiiustnitor can sostam ^miit agaioit-a^kiaMrlic 
defehdaai, it does not depend, as the plaintiff's eoiuisel sapposes, ufoa 
whether the judgment sned on, was obtained by the testator in his life- 
time, or his administrator after his death, bat upon the fact <^ the lo- 
cality of the asset having been changed by the conTersion of a ffiiiq>le 
contract debt into a judgment, toothing is more artificial than ttie 
reasoning of the plaintiff's counsel, that the foreign judgment having 
been rendered in the name of the administrator, he may sue on it in 
his own name, and that his description of himself as administrator is 
mere sur|dusage. Certainly under our statute, which requires tiie 
action to be brought in the name of the real party in interest, to sue 
in his own right, and prove a debt due the estate of another, would 
be a fatal variance. It is true that in some cases, as for the recovery 
of property belonging to the estate tortioudy taken from his custody, 
he may sue in his own name ; so abo may any other bailee ; for a prom- 
ise to him to pay a debt due the estate, he may sue in his own name ; 
so may the fEictor of a foreign house sue for a debt due the principal ; 
but in either suit I apprehend the executor or agent is only a nonuDal 
plaintiff, and the defendant may set up in sudi a suit, any equities 
against the estate, in the one case, or the principal in the other. If it 
were true that the administrator could sue upon a judgment obtained 
by him as administrator in his own right, without refpid to the estate, 
it would follow that the defendant ooMld offiiet. any claim against tiie 
individual, and so defeat the claim of the estate fiur whose real benefit 
the suit is brought. 

I have lab^ed upon this case the more, because this abstruse ques- 
tion turns wholly upon the basis of the distinction between suits brought 
by an administrator upon mmple contract debts, and those that have 
ripened into judgments* 

But if the distinction is founded, as I think it is>, upon the conven- 
tional locality of the assets ; and this is based upon the obsolete idea 
of the higher dignity of specialty and judgment debts, what becomes 
of this doctrine, when this distinction no longer exists? Now, when 
no distinction is drawn between the dignity of a promissory note and 
that of a bond (since notes, specialties and judgments are considered 
not ddfU of different degrees ^ but only different degreen of evidences 
of debt,) what becomes of a doctrine founded on tiie old view, conaid- 

26 
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ered bj the new light ? The noblest of all MMces must not be per- 
mitted to lag in the march of improrement; an error can onlj be 
reformed, by overthrowing all ita eonseqnencea. 

Ify then, the true principle be, that it behooyea eyeiy goyemment to 
protect its own eitiiens, and for this purpose it is necessary that assets 
within its jurisdiction, be administered under the Bupervisi<m of its own 
courts, in order that they may be made to respond to the claims of 
domestic creators, tiien it follows, that this suit should not be sus- 
tained, if a judgment in favor of the phuntiff would have the effect of 
withdrawing local assets from the reach of domestic creditors. Sup- 
pose the judgment sought were to be (Stained, what would be the 
result ? It would be satifified out of the effects of the debtor then in 
California^ the money shall be made and in the hands of the sheriff; 
does not this money become assets of the estate located in California, 
and shall a foreign administrator be permitted to withdraw these as- 
sets from the jurisdiction of our courts, without accounting to our own 
citiaens to whom the estate may be indebted ? In Vaughn vs. North- 
up, 15 PeterSj it was held that an administrator in one state could not 
be sued in another ; then it follows that if this suit be permitted, we 
have a suitor who cannot be sued. 

It has even been doubted whether a domestic debtor could defend 
by plea of payment made to a foreign administrator; although in 
Boolittie vs. Lewis, 7 Johns. Ch. It.j chancellor Kent held such a pay- 
ment good. I cannot see the substantial difference between permit- 
ting ai foreign administrator to withdraw assets belonging io the intes- 
tate at the time of his death, and those becoming assets by process of 
law after the death of the intestate. It is useless to give the plain- 
tiff a judgment, if the effects of the judgment can only be adminis- 
tered by a domestic administrator. It is urged that a domestic ad- 
ministrator cannot sue Mfon the judgment ; but if I am right, the 
effect of tins judgment is to conclude the liability of the defendant to 
the estate, and the question is, nmply, by what agent or trustee shall 
the debt be cdlected ? In this view, the judgment would be as avail- 
able to the domestic as the foreign administrator. 

Upon a full consideration of the case, somewhat in th^ face of au- 
thority I confess, I am inclined to sustain the demurren Let judg- 
ment be entered accordingly. 
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WATERS VB. MOSS, TRimTmi. 
Sixth DUftriet Cowrt far Sacramento Co.y November j 185T. 

Damaobs — ^KTequobncs. 

In an action of tretpasi tp reooTer damages Ibr injury mtluBed, tiie plaiatlff moBi 
not only prove tliat it resulted from the negligence of the dcftndant, but also that 
it was in no wise, howerer slightly, the consequeaoeof his own earelessnass or passiyt- 
ness. 

The facts arid Micientlj set forth in the opnioii. 

BoTTS, J. — ^This is an action of trespass, in irhidi the plaintiff claims 
damages for the loss of a horse, killed by the careless and negligent 
conduct of the defendant's servants, whilo engaged in and about de- 
fendant's business. A jury having been waived, the facts as well as 
the law were submitted to the judgment of the court* 

As matter of fact I find that on the — — day of 1857, the 

defendant was in the possession of the franchises, and other property 
of the Sacramento Valley Railroad Co., and was engaged in running 
the cars and engines on said road between the towns of Sacramento 
and Folsom ; that on the said day the horse of the plaintiff fell on said 
tarack and was struck and killed by wd cars under the control and 
management of the defendants' servants ; that the accident occurred 
at a point three or four hundred yards from the place at which the 
county road crosses the railroad, at an hour at which the cam pass 
daily this portion of the road ; that the plaintiff's horse was wander- 
ing along the public roi^ without superintendent or conductor ; .^hat 
the horse being frightened by the approach of the engine and oars left 
the public road and went upon the track of the rail road; that the 
horse fell in the attempt to leap over an open culvert in the road about 
fifteen feet wide ; that this culvert was negli^ntiy and impropfrly 
left uncovered by the defendant; that the covert was the remote 
cause of the horse's death, and that the accident might n^ot have oc- 
curred had the culvert been desed at th^ top ; that the engineer in 
conductmg the train used all possible care and diligence to prevent 
the accident; that the accident was in part atlribntaUe to the ne^ 
gence and carelessness <^ the plamtiff himself; that the horse was 
worth four hundred and fifty doUars. 



824 DISTRICT COURT REPORTS. 

j 4 " . I. I ■ 

Waten r«. Mom, Trustee. 

I take the common law to be, that to enable the plaintiff to recover 
in an action of this kind, he must be free from blame himself ; that is, 
if the occurrence complained of resulted partly from the carelessness 
of ^e plaintiff, and partly from the unskillful and negligent conduct of 
the defendant, the plaintiff shall not recover. The law requires a man 
to use reasonable care and caution to prevent injuries of an accidental 
character occurring to his property : it will not permit a man relying 
upon legal redress to fold his arms and suffer an injury which by pru- 
dence he might avoid. No matter how slightly this passiveness or 
imprudence may have contributed to the occurrence,. if it contributed 
at aQ, the common law affords the sufferer no redress. This rule may 
seem to be a harsh one ; but it certainly has a tendency to quicken the 
wits of the community, and to prevent litigation. Be that as it may, 
it is tiie rule, and aU we have to do is to determine its applicability to 
this case. The plaintiff permitted his horse to stray toward that part 
of tiie railroad which is crossed by the highway, which is common to 
tiie use of the public and the company, at an hour in the day when 
tiie cars usually passed, at a rapid rate over that portion of the road ; 
and in this he was certainly careless and imprudent. If the horse had 
been attended by the plaintiff himself and under his control, it would 
have been equally his duty as that of the engineer to look out for and 
avoid a collision ; and if he will leave a poor brute without the guide of 
reason to incur such perils, he at least cannot complain of the conse- 
quences. 

It is urged that great public inconvenience would result from, the 
establishment of a rule that would require the ownei*s of cattle along 
the line of a railroad to keep a look-out for the preservation of their 
stock. This may be a circumstance to induce the legislature to abol- 
ish railroads, or to encumber them with such conditions as may render 
this supervision upon the part of the graziers unnecessary, but it can 
have no weight with a court, whose duty is to construe the law without 
regard to the inconvenience that may result to any or all classes of the 
<3ommunity. 

Let judgment be entered for the defendant. 
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McHENRY vs. MARTIN. 
Twelfth District Court, for San Frandico Co., October, 1857. 

Assumpsit. 

Tlie fact that A. did not deny the existence of a certain indebtedness, charged against 
him by B., at a time when they were engaged abont a different matter, is not sniB- 
cient evidence in an action in asiuwtpgii, brought by B., to sastain an aTement that 
A. was indebted to him in an amount different horn that which A. did not deny, 
and with interest. 

Whether or not it would sustain an action at all, quart t 

The facts are sofficientljr stated in Uie opinioo. 
S. H. Dwindle, for pliuntiff. 
C, J. Bu^hM, for defendant. 

Norton, J. — The complunt avers that the defendant is indebted to 
the plidntiff m the sum of $275, with interest, at the rate of two and 
a half per cent, per month. The case was referred to a referee, and 
the only evidence adduced to sustain plaintiff's claim, merelj estab- 
lished the fact, that he and defendant went together to a place to sign 
a bill of sale, and that while there, the former remarked that defend- 
ant owed him $400, which the latter did not denj. I do not see how 
this evidence can sustain the above averment of the complaint. This 
sets forth a specific contract, that defendant owes plaintiff the sum of 
9275, with a specified amount of interest, which it is averred defend- 
ant promised to pay at a particular time. This allegation is not broad 
enough to be sustained by the mere fiict that the defendant did not 
deny that he owed $400. The other circumstances diminish the effect 
of this silence still further, for it does not appear that the occupation 
at the time, had any connection with the subject of their indebtedness 
in question, and that they were merely engaged about a bill of sale. 
But independent of this nature of precision of this allegation in the 
complaint, I think that on broader grounds, a person can hardly be 
held liable to pay a debt simply because he did not deny its existence 
when charged, and that at a time when the debt, if it existed at all, 
was not the subject of consideration. 

The report of the referee is set ande. 
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ROBINSON vs. COADY.* 
Twelfth District dmrt^ for San FrandBco Co.y Octobevy 1857. 

DKBfAND. 

Where a demand aft a oertain place U neceisaiy, an aTennent that the plaintiff wai 
there, readj and willing to roceiTe payment, is insofficient. 

The factB are set forth in fhe opinion. 

J. P. Treadwdlj for plaintiff. 

E, C(i$9erly, for defendant. 

Norton, J. — ^This case comes up on demurrer to the complaint. 
This should have averred that payment of a certain promissory note 
iras demanded, at a certain particular place, in this State. This the 
jdaintiff has endeavored to avoid, by saying that he was at the place in 
question, at the proper time, ready and willing to receive payment. 
This averment is insufficient. Demurrer sustained. 



METER vs. KINZER et ux. 
Twdfth District Court for San Francisco Co>j Oct. 1857. 

Common Property. 

Where a note and mortgage are executed to a hosband and wife, to secure the pur- 
chase money of land sold bj them which was common propertj, it raises no pre- 
sumption that he intended the moiety of the note and mortgage as a gift or ad- 
yancement to her, but the note and mortgage are common property. 

The case is submitted upon a stipulated statement of facts, which 
are substantially as follows : G. W. Kinzer on the 6th of December, 
1857, being then married to his co-defendant, bought in his own name, 
the property now owned and held by plaintiff. On October 1st 1853, 
Kinzer and wife joined in a deed conveying th^ property to one J. H. 
Oager, who, on the same day, executed a mortgage to them to secure 

* Supra 179, 
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them in the payment of a promissorj note then given by him for that 
portion of the purchase money. Kinzer assigned and delivered this 
note and mortgage to one A. H. Lemmen, and while in whose hands, 
on September 25, 1855, Gager paid it, and thereupon received from 
Lemmen the said note and the mortgage deed, duly canceled and re- 
leased. On the 16th of July 1856, plaintiff bought this property from 
Gager, and free apparently from this mortgage. 

Hose Sf John9on^ for plaintiff. 

J. B, Harty for defendant. 

On the above facts plaintiff's counsel contended. That under the act 
of April 17, 1850, defining the rights of husband and wife, ( Comp. h. * 
812 §2,) the property as bought by Kinzer in Deceml^er 1857, was 
common property. That it can only be conjectured that the wife joined 
in the deed to Gager, because the purchaser ex abundtmte caiutela^ re- 
quired it. That the conveyance to, and mortgage by him, are in law 
considered as one act. (Guy vs. Carriere, 5 Cal. 611.) It was as 
though the deed of conveyance had contained a reservation of a lien 
for the unpaid portion of the price, in conformity with the practice 
in some of the States. That the mortgage was the common property 
of the Kinzcrs, husband and wife, and as such, subject to the control 
of the husband. A very similar case was decided in Texan under 
nearly identical provisions of that state ; (Parker vs. Chance, 11 
Texas 513, also Yates vs. Houston 3 ib. 433, Bums vs. Wideman, 
6 ib. 232.) For the law defining marital rights in Texas see Hart- 
ley's Dig. 134-8; (see also 2 Bright Husband and uife^ 678, 
Laws passed by the 2nd leg. of Texa^ vol. 2 part 1 pp. 77,79.) Such 
also, has been the interpretation of our own law. (Joyce vs. Joyce 5, 
Gal. 101.) Louisiana^ Texas and California have taken this law of the 
community of property from the Spanish law, and the two latter have 
conformed thereto, as interpreted in the former and by the Spanish 
commentators (Smalley vs. Lawrence 1 Rob. LouiSj 214, ib 367, IT 
ib. 303, Febrero Mejicano, Lib. 1, THt. 2, Cap. 10 §§1 &; 6.) The 
title being in the wife's name, does not raise even a presumption in her 
favor (Mclntyre vs. Chappell, 4 Texas^ 127, Love et tix. vs. Robin- 
son, 7 ib.y Huston vs. Carl, 8 ib 240, Scott vs. Maynard et wx, Dallam 
548.) 

♦Wood's Cttl. Dig. 487^2606. 
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It will be eoDtended ihai the cate is govenied hj tlie oammon kw, 
and that the facts redted in tike stipnlatimii raise the presumption of a 
ffft hj the husband to the wife ; so it was contended in Ihe eases cited 
fifom 11 Texa$ 512, and 5 Cml. 161 and, also Thomas vs. Chance 
11 nxoM 684. 

Bvt if the consent of the husband to the mo/rigBtgd bang taken in 
tfa^ joint names, safficienUy indicated his intention that the moietj 
theredT should be deemed a g^ or adTancement to her, th^ by the 
common law, it would only have been good against his heirs at law, in 
case she should hare sorrired him, (1 BngkC9 Hutband and vnfe 32, 
m 15, Christ Hospital ts. Bud^ 2 Ve$ej/. 683, Flesk ys. Cnshmaa 
6 (hukmg 20, Amos ts. Chew, 5 Mdeaff S20.y But on the snnio- 
sitionof the gift to the wife of the chattel interest involyed in this case, 
she should have taken, and have kept possession of it, or of the evidence 
of it (^Comp. L. 201 SlS.y 
J» B. Siurtj co/ntm* 

At common law where a man makes a purchase, and conyeys to m 
member of his own fiumly, the presumption is, that it is intended as a 
ipft <Hr advancement to such member (2 Maddodc. Ch 112.) If the 
purchase is made in the name of the son, it is considered an advance- 
ment, unless a difierent intention is established by proof. (Elvan vs. 
Duncan, 2. Oh. Ca$e9 26. Boyd vs. Seed 1 P. M. W.) The pre- 
sumption is stronger if the purdiase is made in the name of the wife, 
or in the name of himself, his wife and his dwighters (2 Fimbi, Eq. 
B. Ch. 5 & 8, Back vs. Andrew, 2 Venif 120, Cook vs. Hutchinson, 
1 Keen, 425, 2 Story JEq. Jur. 1205, Dyer vs. Dyer, 2 Cor 92.)— 
The mortgage being executed by Grager to the husband and wife, the 
presumption is that half of it is her separate property. The execra- 
tion and delivery of the nuHigage vested in the wife her moiefy of it, 
and placed that part of it beyond the reach and control of her hus- 
band. Section 2, of the act defining marital rights ( Camp. Z. 812) 
does not prevent a wife accepting a gift from her husband. The 
character of the act and the presumption of law apply at the time of 
the mortgage, and no subsequent act of the husband can change the 
wife's rights ; they are vested and beyond his control when the pro* 

•Wood'i CU. Dig. 107H0S. 
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perty is placed in her nftme (Cond n. Lancaster Bank, 3 OkU 9, and 
authorities then cited.) 

])? ORTON, J. — ^In this case the complunt is filed to obtsdn a decree 
to quiet title. There is a slight inaccuracy or infonnalitj in it where 
the plaintiff avers his possession of the property in controversy. The 
allegation is, that he is the owner and occupier thereof, and not that he 
is hi possession. As this however appears to have been purely acci- 
dental, the averment is sufficient upon this point. It seems Kinzer's 
wife joined in the deed conveying the property to the grantors of 
plaintiff, though for what reason the joinder was made, it may be a 
little ^fficult to conjecture, for the property being then held in com- 
mon by her husband and self, it was subject to his right of dispention* 
A mortgage was given by the purchaser to the vendors at the lime of 
the sale, which was subsequenfly assigned by Kinzer, and whidl m the 
hands of the asngnee was paid by the mor^gor, who subsequently 
conveyed the property to plaintiff. Mrs.' Kinzer in her answer now 
claims a moiety of the amount to secure which the mortgage was 
^ven, contending that by the common law, the presumption arismg 
from the fact of the mortgage having been given jointly to her afid her 
husband, is, that he intended it as a gift or advancement to her. There 
is no such inference to be drawn. The principles of the common law 
in reference to the property of husband and wife, do not apply to the 
rights of this relation, as it exists under our statute. The note and 
mortgage given by Gager upon the sale by Kinzer, were common pro- 
perty, and as such subject to the husband's disposition. The potses- 
rions of the husband and wife, when they have once acquired this 
character of common property, retain it until it shall have been ex- 
pressly divested by some act, unequivocally evincing an intention that 
this shall be its effect. The property must be conveyed directly to the 
wife, to her separate use and banefit. By the common law, the hus- 
band would, in this case, having reduced the chattel interest to possess- 
sion, be entitled to sell it or to dispose of it otherwise, according to his 
discretion. At all events in the present instance, the note and mortg- 
age being common property at the time of the assignment by Kinzer, 
he could do what he pleased with them, and when he did assign them 
he conveyed the interest of his wife as well as of himself, and she 
therefore can no longer claim any estate in the premises. 

Let decree be entered as prayed for in the complaint. 
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HARDY vs. HUNT. 

Sixth District Courtyfar Sacramento Co. November, 1857. 

Liability— Baileb — ^Agknt — Debtob. 

The bailee of money deposited for safe keeping bj one in his own name, who had re- 
ceived it from a third partj for the purpose of making a bet, according to the in- 
structions and for the benefit of such third partj, bnt who was not directed bj the 
third party so to deposit the specific sum, with such bailee, is not liable for the same 
to such third party, in an action brought by the latter to recover the amount of the 
deposit. 

Whether or not the bailee will be so liable, depends upon the relation of the depositor 
to the third party as agent, as bailee or as debtor, which depends upon whether 
Of not the depositor and third party treated the money as specific property or as 
currency. 

If the third party, when he parts with the money, contracts for the return or re-delivery 
thereof to another, the depositor is his agent, or bailee, and he retains his property 
in the coin iii the hands of the second bailee ; but if he so contract for the equiva- 
lent of the money, in any currency, he makes the depositor his debtor and parts 
with his property. 

The facts are fully stated in the opinion. On trial before Hxe court 
without a jury. 

Smith ^ Sardy and Long, for plaintifis. 

Wtnana ^ Syer, for defendants. 

BoTTS, J. — This is an action, charging the defendant with money had 
and received to the plaintiff's use. A jury having been waived, it 
devolves upon the court to determine the facts and apply the law. 

First for the facts. On the day of August, 1867, the plain- 
tiff gave one O'Brien a check upon B. F. Hastings, drawn payable to 
O'Brien's order, for the sum of five hundred dollars, requesting O'Brien 
to bet that amount for him, the plaintiff, with one Harris, upon the ap* 
preaching election for sheriff of the county of Sacramento. O'Brien 
undertook to make the bet for the plidntiff; the plaintiff charged 
O'Brien to make the bet in his own name, without disclosing the plain- 
tiff's connection with it. O'Brien proceeded to the banking house of 
Hastings, drew the money, and put it in his pocket, together with a 
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small amount of his own ; lie left the bank, made the bet, and retained 
irith Harris in a few moments ; it was agreed that O'Brien aild Harris 
should deposit with the defendant. Hunt, a clerk in the bank, one 
hundred dollars, each, as a forfeit, and that the other four hundred 
should be deposited with Hunt, as stakeholder, on the following Monr 
daj. O'Brien then deposited four hundred dollars with Hunt to be 
held bj him as stakeholder, in the event Harris put up his four hun- 
dred on Monday. The terms of the bet were reduced to writing, made 
in the name of Harris, on the one part, and of O'Brien, on (he oth^r, 
and signed by both .of them. 

On the first day of September, 1857, attachments, issuing out of the 

justice's court of township, in suit against O'Brien, were served 

upon Hunt, under the 126th section of the practice act. By agree- 
ment between O'Brien and Harris, the latter was permitted to with- 
draw his five hundred dollars from the hands of Hunt. After the 
attachment was levied upon Hunt, he was informed by O'Brien that 
the bet was made by the plaintiff, and Hunt replied that he had 
suspected as much all along. The suits against O^Brien, in the jus- 
tice's court, went to judgment, and upon " proceedings supplementary 
to execution,^' Hunt was cited before justice Jenks, by whom the judg- 
ments had been rendered. At this examination, Hardy, the plaintiff, 
deiured to appear by counsel, but was informed by the justice that he 
had no standing in court. When Hunt appeared before the justice he 
was aware of Hardy's position. Upon a statement of the facts, Hunt 
was ordered to pay over, and did pay over, to the judgment creditors 
of O'Brien, the sum of $422 30, and the balance of the five hundred 
dollars he paid over to the pluntiff, without prejudice to the merits of 
this controversy. 

The first, and, in my opinion, the only question arising upon these 
facts, is, does any privity exist between the plaintiff and defendant, 
upon which this action can be maintained ? That the principal can sue 
upon the contract of his agent, is indisputable, and no court in Chris- 
tendom has gone further to uphold this doctrine than did the supreme 
court, in the case of Ruiz HermanoB vs. Norton.* But here two things 
are to be remembered : First, that this doctrine rests upon the right 
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of property in the unknown principal, which has been transferred ; and^ 
secondly, that the contract between O'Brien and Hunt was made with* 
out the knowledge or authority of the pluntiff. Had Hardy requested 
that the particuhir money, or check, that he gave O'Brien, should be 
deposited, in his name, with Hunt as a stakeholder ; and had it been 
so deposited, I have no doubt this action could have been maintained. 
Or, had Hardy, instead of money, given O'Brien a horse, with direc- 
tions to bet him on the election, and the horse had been deposited for 
this puqpose with Hunt, even in the name of O'Brien, it is probable 
that the plaintiff could have maintained an action of trover for the 
horse ; in such a case, he would recoTcyr., upt by force of any contract, 
express or implied, but by virtue of his ownership of the property in 
the possession of the defendant. Very diflferent would it have been^ 
had he delivered the horse to O'Brien, as he did the check, to be eon- 
verted into moftuy^ with directions to bet the money. By such a pro- 
ceeding, he put into O'Brien's hands, not any specific money, whidi it 
was his duty to keep separate and apart from his own, the bailor there- 
by preserving his title to the specific money, but he entrusted him with 
money, generally, to be accounted for, which the bailee^ without a 
breach of trust, could mingle with his own, as he did, and which he 
eoold lu^ount for, as well by the return of any other money, of a simi- 
lar amount, as of the particular proceeds of the check. What was this, 
but making O'Brien his debtor ? And how can it be said, that O'Brien 
was the plaintiff's agent, in respect to any particular money ? 

Much learning has been expended in the attempt to draw the line 
between general and specific deposits. The cases have arisen mostly 
under assignments, by bankrupt bankers. When the customer depos- 
its specific property, to be returned in specie, so long as the property 
can be ascertained and traced, he will have a right to his specific 
property ; hence, money, in a sealed bag, which can be identified, or 
even coin marked for the occasion, being specially deposited, never 
goes to the assignees as the effects of the bankrupt. The banker, in 
such a case, is a mere bailee, and the property remains in the bailor. 
On the other hand, if one deponts with a banker a sum of money, with 
the understanding that the banker is to account to him, not for the 
specific money, but for the specific sum, then do^s he become a cred- 
itor, and the money deponted by him an hour before, even if it were 
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marked and traceable, passes to the assignees, with the general effects, 
and the unfortunate depositor is classed in the category of the insol- 
vent's creditors. 

It is sometimes said, that one man can have no property in money 
in the possession of ano&er, because ^^ money has no ear-marks/' This 
is a metaphor used to distinguish a debtor from a bailee, and periiaps 
it is significant of the danger tiiat would result from permitting the 
testimony of the bailee to establish the identity of money, uncorrobo- 
rated by any peculiar marks impressed upon it. Possibly this was 
what Lord Mansfield alluded to, when he said, 1 BurrotcSy 457 : ^ It 
has been quaintly said, that the reason why money cannot be followed, 
is because it has no ear-marks ; but that is not true. The true reason 
18, on account of the currency of it." 

Courts, of eqmty especially, have gone very far in upholding the 
right of property in the original owners of money, where it has been 
purchased by an agent, even after the money had been mingled, and 
intended to be mingled, with the funds of the agent or bailee ; but in 
such case, I apprehend, the investment must have been made in the 
name of the principal, or by his direction. Thus, had Hardy ^ven 
this money to O'Brien, for the purpose of buying a particular hone, 
and O'Brien, even after mingling the money with his own, had par> 
chased the particular horse with the exact sum delivered to him, these 
circumstances, perhaps, would have been held sufScient to raise a thiit 
by implication of law, and the ri^t of property mi^t have ht&OL recog- 
nised in the cestui que tnut. But there is no specific property m this 
case at all. Hardy trusts O'Brien with money, generaDy, and O'Brien, 
after mingling this money with his own, <;ontracts with Hunt, whereby, 
in a certain event, Hunt is to account to him, not for the specific money 
deposited, but for a^rimilar amount. AH the way through, both by 
Hardy and O'Brien, tiie mon^ baled is treated as citrrency, and not 
as specific property. It would never do to permit a factor or agent to 
mingle and separate the unmarked oMmey of his prinoijMi} at ids pleas- 
are ; for, by this means, every oomndssion-merchant nught wtrd «f 
an execution, by declaring that the money attached was the prpoeechr 
of the goods of A. or that the goods levied on were purchased with ^ 
money of B. 
I have endeav(Mred to show that the plamtiff and O'Brien bare to 
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each other the relation of creditor and debtori and not that of principal 
and agent, or of baUor and bailee ; the difference being, inasmuch as 
monej is either specific property, or correncj, as the owner maj 
choose to make it when he parts with it ; if, in the deliyerj, he contract 
for the return or re-deliveryto another, of the identical coin, he retains 
the property and makes the person to whom it is delivered lus agent ; 
but if he contracts with the bailee for the return or deliveiy to another, 
not of the specific monej but of its equivalent in anj currency, he con- 
sents to part with the property, and make the bailee his debtor. In 
the first case, if he can trace the money, he shall have it ; in the second, 
he has thrown it into the currency, and shall never reclaim it. 

In this point of view, it becomes unnecessary to determine whether, as 
was held in the case of Ball vs. Gilbert, 12 Metca^fy cited by the de- 
fendant, the wager being unlawful, was absolutely void, and the deposit 
therefore, liable to the attachment of O'Brien's creditors ; or, whether, 
as contended for by th& plaintiff, the title in the money, at the time of 
the attachment, was in the stakeholder, awaiting the happening of a 
contingency, which might, or might not, vest it in O'Brien. It is true, 
it was urged that, if the money was not subject to the attachment of 
O'Brien's creditors, the pluntiff might recover, by virtue of the direc- 
tion g^ven Hunt by O'Brien, to pay the money to Hardy. To this, it 
is sufficient to say, if Hunt owed O'Brien, and if the information con- 
veyed by O'Brien to Hunt, of Hardy's claim, could be construed into 
an assignment of the debt, no such debt, and no such assignment, are 
alleged in the declaration. 

Let judgment be entered for the defendant. 
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RUSSELL vs. CONWAY, 
Twelfth District Courts for San Francisco Co,j October^ 1857. 

Offset — Complaint. 

A jadgment against a vessel will be oflfset against a judgment obtained bj the owner of 

the vessel against the first jadgment creditor. 
In a bill filed bj the owner to obtain such an offset, a description of the vessel as ** the 

property of plaintiff'/' is a sufficient allegation of ownership. 

The complaint in this action alleges, substantiallj, that plaintiff, Rus- 
sell, brought an action against the defendant, in the United States 
District Court, to recover damages sustained bj the bark '^ Madonna," 
belonging to pisdntiff, by a collision with the " Elvira," the property of 
the defendant ; that the '^ Elvira " was seized and released ; that in 
ssdd action plaintiff recovered, on .the 7th February, 1855, $1640 dam- 
ages, and f 286 65 costs, against defendant, and the two sureties on 
the release bond ; that they are all three insolvent ; that on the 22d 
of September, 1855, Conway obtained a judgment for the same cause 
of action against these plaintiff in this court, for $1226 13, and for 
$122 50 costs ; that defendant, Scannell, as sheriff of this county, is 
about to collect the same ; that defendant, Brooks, claims to be the 
owner of the said judgment against plaintiffs ; that this assignment was 
made to defeat plaintiff's right of set-off; that plaintiff are unable to 
collect their decree against Conway, and the two* sureties ; that Con- 
way's judgment now amounts to $1700, and plaintiff's decree to $2300 ; 
that plaintifis are bound to pay the amount of said judgment ; where- 
fore they pray for an injunction, restraining Scannell from collecting the 
same ; that upon final hearing the same be made perpetual, and that 
their decree be set off against the judgment of Conway. 

The complaint is demurred to on the grounds, first, that it docs not 
set forth a sufficient cause of action ; and second, that the court has 
not jurisdiction in the premises. 

Pending the action a motion was made to dissolve the injunction, 
when the merits of the action were argued. 

Whitcombj Pringle ^ FelUnij for plaintifi. 
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B. S, Brooks^ for defendants. 

B. 8. Brooksy for die motion : 

I. It is not alleged that the defendants have any claim against the 
plainti&, nor do they pretend to have anj. 2 Story JEq. Jur.y §1437; 
Aiken vs. Satterlee, 1 Paigsy 289 ; Lindsaj vs. Jackson, 2 ib.^ 582 ; 
Gay vs. Gay, 10 i6., 376 ; Murray vs. Toland, 8 Johns. <7A., 374 ; 
Dall vs. Cook, 4 i6,, 11 ; Graves vs. Woodbury, 4 Hilly 560 ; Collins 
vs. Evans, 1 Dev. ^ Bal, JSq.j 306 ; Bunting vs. Richs, 2 ti., 130; 
Clark vs. Cost, 1 Oraiff ^ PMLy 154 ; Howe vs. Sheppard, 2 Sum* 
neTj 409 ; Genley vs. Jones, 6 J. J. Marchy 153. 

Nor is it even alleged that plainti& are owners of the '^ Madonna," 
against which defendant's judgment is taken. 

II. Plaintifis allege that in another court they obtained judgment 
against the '^ Elvira," for a collision by the ^^ Elvira " against the 
'^ Madonna ;" but, by the judgment of this court, it appears that the 
^^ Madonna " caused the collision, which record they cannot evade. 

III. The right of set off in equity is in the discretion of the court. 
To admit a set off of plaintiff's judgment would be to admit its equity, 
and of necessity the injustice of the judgment of this court. Can this 
court thus stultify its own decision ? Davidson vs. Geoghagan, 3 Bibby 
233 ; Scott vs. Rivers, 1 Stur. ^ Portery 24 ; Bums vs. Thomburgh, 
3 WaitSy 78 ; Tolbert vs. Harrison, 1 Bailey y 599 ; Coye vs. State 
Bank, 3 Eal.y 172. 

lY. Defendant's judgment having been obtained after plaintiff's, 
and, it is alleged, for the same cause of action, plaintiffs should have 
pleaded their judgment in bar of the action against them, and having 
failed to do so, have no standing in a court of equity. 

y. Their submitting to a second trial in this court was a waiver of 
their decree, obtained in admiralty, and was like voluntarily assenting 
to a new trial. 

VI. There was no right of the plaintifis to a setoff when the assign- 
ment to the defendant, Brooks, was made. If he had collected the 
judgment, he would have been entitled to appropriate the money to 
pay the debt due him from Conway.* Having secured also the legal 

* For legal services rendered in the conduct of tho cause 
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title, his right is superior in equity. Howe vs. Sheppard, 2 Sum., 
409; Makepeace vs. Coats, 8 Maaa.y 451 ; Williams vs. Evans, 2 
McCordj 203 ; Duncan vs. Bloomerstock, i6., 318 ; Graves vs. Wood- 
bury, 4 ffillj 561 ; Tailant vs. Harrison, 1 Bailey ^ 599 ; Duncan vs. 
Calhaitte, 1 Browne, 47. 

VII. If there was any validity in plaintiffe' judgment, they should 
have assigned it to the present owners of the " Madonna," or to who- 
ever else is liable to pay it. Gilman vs. Slycksal, 7 Cowen, 469 ; see 
also 2 Story Eq. Jur., §§ 1435-36 ; Green vs. Darling, 5 Mason, 201 ; 
Pierson vs. Meany, 3 A. K. Marsh, 6 ; Hackett vs. Connett,.2 ^dft^., 
73 ; Wythe vs. O'Brien, 1 Smi. ^ Stu., 651 ; Smith vs. Londerstal, 
Barb., S. C, 696 ; Miller vs. Rec. of Franklin Bank, 1 Paige, 444 ; 
Runson vs. Samuel, 1 Craiy ^ Phil., 154 ; Mahon vs. Scully, 2 
jffo^a», 194. 

Whiteomb, Pringle ^ Fellon, opposing the motion : 

I. A bill in equity is the proper proceeding to set oflF two debts, 
where there is any claim of a third party to interfere with an ordinary 
motion for a set off. Simpson vs. Hart, 14 Johns, 74 ; Gay vs. Gay, 
10 Paige, 369 : Barbor vs. Spencer, 11 Paige, 517. 

n. The party should proceed in the court where the judgment 
against him is obtained. Cook vs. Smith, 7 J5GH, 186. 

UI. The parties against and in favor of whom these judgments are 
obtained, are substantially the same. There is as much identily as 
exists in the case of Barrett vs. Barrett, 8 Pick., 341, and Driggs 
vs. Rockwell, 11 Wend., 604. The " Madonna" is a mere nominal 
party. A judgment agidnst a party's property is a judgment against 
him, for here he cannot be held but by his property. 

IV. As to the assignment to Brooks, see Practice Act, § 5 ; Green 
vs. Hatch, 12 Mtss., 195 ; Jenkins vs. Brewster, 14 iJ., 294 ; Jones 
vs. White, 13 ih,, 307 ; Barbor vs. Spencer, 11 Paige, 617 ; Gay vs. 
Gay, 10 ib., 396 ; Duncan vs. Bloomstock, 2 McCord, 318 ; Williams 
vs. Evans, ib,, 203. 

V. An assignment to defendant's attorney cannot defeat plaintiffs' 
right of set off. Cooper vs. Bigelow, 1 Coweri, 206 ; Crocker vs. 
Claughly, 2 Duer, 684 ; and particularly Morris vs. Hollis, 2 Har- 
rington^ (^Del.^ 4. 

Norton, J. — This is a bill addressed to the chancery powers of the 

27 
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ooort, to Q%et judgments. It appears that defendant, Conwaj, id in- 
solyent, and a whollj irresponsible person. It is well settled, upon au- 
liiority, that in cases of counter claims of this kind, between two par- 
ties, and especially if one is inscdvent, courts, endowed wiUt chancery 
powers, will employ them to ofiet the claims at the instance of the 
responsible party ; and the bill being filed by Russell in this instance, 
it presents a proper case for the exercise of the equity jurisdiction of 
the court. There are several objections, which have been raised by 
defendant's counsel, of which the principal is, that the action in which 
Conway obtained his judgment, was not against Russell, but against 
the ^^ Madonna." But the judgment is substantially against RusseH. 
Making a vessel a defendant is but a legal fiction. The owner is the 
real party. 

The fact that the act which authorizes this proceeding, also allows 
Amu to come in and defend, and requires the surplus proceeds of a sale 
■to be paid to him, would seem to show that the law contemplates him 
as die ^eal defendant, to such an extent, that, in an action like the pre- 
sent, this objection cannot be well sustained. The next point is, tiiat, 
OTon if it be conceded that a judgment against a vessel will authorize 
licar i)wiur ta offset it, yet in this case it is not distinctly averred Uiat 
pUntifi are owners of the ^^ Madonna." Although this is not done m 
foquress terms, yet it is alleged that Conway's action was brought 
igamtt the ^^ Madonna,'' '^ the property of the plaintifis," and also that 
tte plamtiff is bound to pay the judgment. 

I think these are sufficient. 



LOVIE vs. JOHNSON. 

Sixth DUtriet Court far Scurament^ Co,j Navemler^ 1857. 

Lost note — Complaints-NbgotiabiiiITY. 

In an Action at law npon a lost negotiable note, the complaint mast ayerthe loss of the 

note and the tender of an indemnity to the defendant. 
When in ineh an action a plaintiff omils to make a tender of indemi^tf and to aUege 

the same in his compUUnt, he cannot afterwards make the tender and tliea amend 

by inserting this averment, the ayowed object being to preyent the operation of the 

Btatirte of limitations. 
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LoTte v§. Johnioii. 
The de fen dant in an action on a lost uutrament moat show that il was nqgotiibbla. 

Action against Hie joint makers of a lost note. The fiicts are fully 
referred to in the opinion. On nation for a new trial. 

Upton ^ Her^ordj for plaintiff. 

CartteTj Satfley ^ Long^ for defendant. 

BonSy J. — ^This case stands on a motion for a new trial, founded 
upon the alleged errors of the court. The complaint charges the 
drfendants as joint makers of two promissory notes. The defondai^ty 
Williams, answers, denying the making the note, admitting the e&dorae- 
ment, pleading want of notice of protest, extensdou of time gl?^n to 
the maker, and the statute of limitations. There is in the complaint 
no allegation of loss, or an c^r of indemnity, or even of a readiiief» 
and wilH^gness to indemnify. It appears, from the statement, that 
upon the trial, the pluntiff tendered a bond of indemnity, and tlien 
oflfered to prove the loss and contents of the note, but adnutted that he 
was not prepared to diow that the note was unendorsed. To this tes- 
timony, the defendant objected, and the sustaining the objection is now 
alleged as one of the errors of the court. The plaintiff then asked 
leaT6 to amend by inserting an allegation of the loss, and of a tender 
of the indemniiy, and the overruling this motion is alleged as anoilier 
error. 

I have no doubt that if a suit upon a lost negotiable instrument can 
be maintained at aB in a court of law — and I admit that the supreme 
court have inferentially sanctioned the practice— it must be upon an 
allegation 6f loss, and of tender of indemnify ; indeed, they haye so 
expressly decided, in Welton vs. Adams, 4 Cal,^ 87. Under tiie 
old form of pleading, a declaration upon a note, bond or bill was incom- 
plete, that did not make profert of the instrumenlTupon which the suit 
was founded. Although, in our modem system, we have dispensed 
with the allegation of a readiness to produce and surrender tiie oUi- 
gation, we have not waived the- necessity of the production and surren- 
der. With respect to securities that were not negotiable, courts of law 
always held a proof of loss as laying the foundation for the admission 
of testimony of its contents. But if the instrument, whose contents 
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were sought to be proved by parol, were the foundation of the action, 
an allegation of the loss was necessary to the admissi(m of the proof of 
the fact. Hence, we have a form in Chittj for a declaration on a lost 
bcmd. Such was the state of the common law ; but with the growth 
of commerce arose a new kind of written obligation, unknown to the 
common law, denominated " commercial paper." Upon this paper, 
for commercial convenience, was impressed the new feature of nego- 
tiability ; that is to say, unlike other obligations, it was agreed that it 
should pass &om hand to hand unincumbered by any ofheis in tiie hands 
of the original holder. Gonsequentiy, payment to the original holder 
could not be pleaded against tiie present holder. How, then, could 
a suit be brought upoix a lost note, when the recovery could not be 
pleaded against another suit brought by a party who might have inno- 
centiy taken it from the finder ? For this state of things the law courts 
knew no remedy; but it was considered an appropriate sphere for the 
more comprehensive action of a court of equily. Accordingly, under 
the more plastic forms of this tribunal, a remedy was afforded the 
unfortunate loser of the negotiable instrument, on conditions; the 
prescribed conditions being, that he should render the defendant satis- 
factory indemnity agsunst future liability. But even under the laxest 
rules of this lax system, it was necessary that the complainant should 
aver a willingness to afford an ample indemnity. When the common 
law courts, emulous as they always were of the grasping power of equity, 
began to assert a co-ordinate jurisdiction over lost negotiable paper, 
they were necessarily embarrased by the rigidity of their own system, 
which forbade a conditional judgment. What was to be done in this 
dilemma ? Why, it became necessary to aver not only a readiness to 
indemmfy, but an actual tender of indemnity, the sufiSciency of which 
might be traversed ; and, like eveiy other tender, it must be brought 
into court, where it remained on deposit for the benefit of the defend- 
ant. Kthe conmion law courts will ape equity in such a case as this, 
it is only by this contrivance that its clumsy machinery can be assimi- 
lated to the plastic hand. of a court of chancery. Henee it is, that our 
supreme court says, that a tender of indemnity is necessary to sustain 
aa action at law upon a lost negotiable instrument. Nothing is clearer 
Uma that the plaintiff's complaint is wanting in the most essential aver* 
meats, if he intended to declare upon a lost negotiable instrument. 
Biit he claims the right to amend. Now, I confess that the spirit of 
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the statute is so liberal in this respect as almost to offer a prenuum to 
the negligence of counsel ; and in conformitj with that spirit, I have 
never permitted the neglect to state a fact to obstruct the course of 
justice^ But here I am asked to keep the action alive for the purpose 
of introducing into it the fact of tender of indemnity which ^d not 
exist at the time of filing the complaint, the avowed object being to 
prevent the operation of the statute of limitations, as fieur, at least, as one 
of the notes is concerned. In other words, I am asked to collucle with 
the plaintiff to enable him to elude the law of the land. I shall do no 
such thing ; if by his laches he has permitted his remedy to lapse for 
want of a tender of indemnity, it is not in my power, however much I 
may sympathise with his misfortune, to assist him to a tender nunc 
pro tunc. 

So far, the case is }dain enough. But the plaintiff now contends 
that it has nowhere appeared that the promissory note sued on was 
negotiable. As my memory serves me, the court asked if the note was 
negotiable, and the plaintiff's counsel admitted it was ; but counsel 
now urge that the admission was inadvertantiy made, and that there is 
really no evidence of this fact. I confess tiiat reasoning a priariy I 
should have inclined to the opinion that he who sues avowedly upon a lost 
promissory note, Ihat may or may not be negotiable, should he held to 
prove affirmatively that the note was not negotiable, or that, being 
negotiable, it was unendorsed, or in such other condition that the re- 
covery sought would be a bar to further action ; inasmuch as it is upon 
this state of things that his right of action may perchance depend. 
Moreover, it would seem that the alleged holder and owner of the note 
should be presumed to know the character of the instrument upon which 
he sues. But such is not the opinion of those who have gone before 
m6. It has been held that upon him who resists the introduction of 
secondary evidence devolves the burden of showing that the lost note 
was negotiable. See 10 Johns. Rep,, 104 ; 3 Wend.y 344 ; 12 Wend.j 
174. Now, if the note were not negotiable, there would be no neces- 
sity for the tender of indenmity, and I would not hesitate to permit an 
amendment, for the purpose of including an allegation of the loss. I 
shall, therefore, gruit a new trial, for the purpose of allowing the i]itn>- 
duction of an allegation of the loss, that the pkuntid* may staad or iaU 
upon the negotiiabihty of the instrument. 

Let an order be entered, granting a new trial. 
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SMITH vs. MAYOR, &c., OF SACRAMENTO CITY.* 

Sitth District Courts far Siuramento Co,j Noverhbery 1857. 

Injunction — Courts of Equity — Employment of Counsel abroad 

BY A Municipality. 

CSoarts of equity will restrain certain acts of a municipal goyemment bj injunction. 

An indiridoal tax payer can complain separately of an. injury common to him and all 
the other tax payers living under one municipal goTemment, and by which he sus- 
tains no special injury. 

The legislature cannot confer upon a municipal government other legislative powers 
than those which are euaUial to the due attainment of the local ends for which it it 
instituted. 

The funds collected by municipal taxation canlonly be applied to municipal purposes. 

The representatives of municipal corporations, as trustees of the corporation property, 
whether acquired by taxation or otherwise, come peculiarly within the province of a 
court of equity. 

The facts are reported in tlie opinion. On motion to dissolve an in- 
junction. 

ClarTc ^ CrosSy Sunderland^ and Long ^ Morrisony for plaintiff. 
Q: C. Moorcy city attorney.' 

Botts, J. — ^In May last the plaintifi filed his bill on the equity side 
of this court, describing himself as a tax-payer, of the city of Sacra- 
mento, alleging that the mayor and common council of said city had' 
by ordinance, appropriated the sum of $5,000 of the funds of the city-, 
raised by taxation and licenses, to the employment of the legal services 
of one Alpheus Felch, to assist the attorney general of the United 
States in opposing the confirmation of the grant to John A. Sutter, 
now pending in the Supreme Court of the United States ; alleging 
also that the said mayor and common council have transferred the said 
sum of $5,000 from the debt and interest fund to the contingent fund, 
with a view to drawing a warrant in favor of said Felch, upon said con- 
tingent fund; praying that the mayor be restrained from drawing 
such warrant, and the treasurer from paying it, if drawn ; and " that 
the mayor and common council be restrained and enjoined from taking 
the money belonging to the said debt and interest fund, and paying 
it to the contingent fund for the payment of such warrant, and that 

* See ante p. 70. 
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the moneys belon^g to said debt and interest fund, may be required 
to be appropriated to the purposes for which they were collected." 

Upon this application an order was made upon the defendants to 
show cause why the prayer of the complaint should not be granted, 
with the usual restraining order until hearing. On the 18th of May 
an order was made, purporting to be upon submission of the case, per- 
petually enjoining the defendants " ever after from using or appro- 
priating the money in or belonging to the debt and interest fund and 
sinking funds, for any purpose whatever, other than such for which 
they were created." The defendants were further restrained from 
drawing or paying any warrant to Alpheus Felch until the further or- 
der of this court. 

At the same time that the foregoing orders were made by my 
learned and respected predecessor, he filed that which, in form and 
style, might be called an opinion* in the case, in which he upholds the 
right of the common council to make the appropriation to Felch, but 
totally denies the right to transfer the moneys from one fund to 
another ; and declares that, when it is satisfactorily proved to him, 
that the funds so diverted have been restored to their proper account, 
he will " dissolve the injunction so far as to permit the mayor to draw 
his warrant in favor of Alpheus Felch, for the sum of $5,000, upon tiie 
general fund." 

The defendants come now and proffer evidence of the restoration of 
the disturbed funds to their original position, and ask for a dissolution 
of the injunction. 

The first point made by the defendants' counsel is, that the case 
has been virtually decided, and that nothing remains for the court, ex- 
cept to pass upon the testimony offered. I think otherwise ; the restrain- 
ing order which it is proposed to dissolve, is continued, until further 
order of the court. If the order had run that the restraining order 
should continue until the happening of a certain event, even if that 
event had been the production of testimony that another order of the 
court had been complied with, there might have been some warrant 
for the defendants' position. But there is a vast distinction between 
the order supposed, and the one really made. As to the intention ex- 
pressed in the opinion, it is gratuitous, informal, and not intended, I 
apprehend, to bind the court. An opinion is supposed to furnish the 

* See ante p. 70. 
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reasons for tbe conclusion at which the court has arrived, but it is the 
judgment or order that must decide the question of res adjudicaJta. 

In this view of the case nothing has been decided, but that the order 
restndning the defendants firom intermingling the funds, should be 
made perpetual : and the defendants now asking me to dissolve the 
injunction, upon them lies the (mvs of satisfying me of the propriety of 
the order for which they ask. 

This point being determined, the defendants say, this is not a pro- 
per case for the interpodtion of a court of chancery ; and to this point 
they cite the opinion of chanceller Kent, in Movers vs. Svnedley (6 
Johns. Ch. R,) The case is directly in point, and the great jurist 
whose opinion is referred to, declares, unequivocally, that the super- 
vision and control of the acts of public officers belong to the common 
law, and not to the equity courts. Those who remember the celebra- 
ted struggle between EUesmere and Coke, need not be reminded of the 
livalry between the law and equity courts of Oreat Britain ; this spirit ex- 
tended, in a measure, under the old system, to their representatives in 
America ; but now, that the two systems are united in one tribunal, 
it cannot be a matter of much importance whether the proceedings of 
the city council are brought by certiorari before the law face of the 
court to be arrested by prolubition, or before the equity front of this 
JanuEhfaced tribunal, to be stayed by injunction. Indeed, our own 
Supreme Court, in the late case of People vs. Supervisors of El Dorado 
co.y (7 Cal.j July T.) seem to have been Impressed with the view that 
there was no material difference between the two remedies. In that 
ease the petitioner asked for a writ of prohibition, or of injunction, for 
the purpose of restraining the action of the board in regard to the al- 
lowance of the account. The court overruled the decision in People 
vs. Hester, (6 Cai. Jan. T.) where they held that a certiorari would 
not lie to the board of supervisors, saying, they suppose it was this 
erroneous decision that misled the court below in refusing the pro- 
hibition ; but they add, " it is not perceived on what ground the court 
below refused to interpose by injunction." This subject, it appears to 
me, is very ably handled by Mr. Justice Strong, in the case of Milhan 
vs. Sharp, decided at the New York general term of the Supreme 
Court, April, 1853, and reported in 15 Barb. 193. He holds that the 
representatives of municipal corporations exercise two distinct functions. 
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In tbeir legislative capacity, they pass laws for the government of the 
city, and in the discharge of this duty they are beyond the control of 
the courts, either of law or equity ; but with respect to the property of 
the corporation — ^and this is applicable to property acquired by taxa- 
tion or otherwise — they are trustees, pledged to administer it accord- 
ing to the requirements of the charter ; and as trustees they come 
peculiarly within the province of a court of equity. Perhaps a more 
difficult question still remains. Can an individual tax-payer complain 
separately of an injury common to Mm and all the other tax-payers of 
the city, and by which he sustains no special injury ? The right has 
been sustained in New York, both in ChrUtopher v%, city of New Yorkj 
13 Barb. 567, and the case above cited of Milhan V8. Sharp. The 
doctrine is a convenient one, although it is opposed to the current of 
English authorities, and the analogy of the doctrine of public nuisances. 
It is easier to perceive the interest the defendant, as a tax-payer, has 
in preventing a waste of the corporate porperty, than how he is auth- 
orised to protect the creditors of the city, by requiring the separate 
funds to be kept intact. 

Having thus gnawed our way through the bark, we have arrived at 
the pith of this case. Does the charter of the city confer upon the 
common council the power to make this appropriation to Alpheus Felch 
for legal services, to be rendered in contesting the validity of the Sut- 
ter title ? The defendants, when it comes to this, admit the council 
are a body of limited powers, and that it devolves upon them to show, 
affirmativly, that they possess the power they have attempted to exer- 
cise. To sustain this claim, the city attorney points us to the opening 
paragraph of the 7th section of the city charter. The 7th section pur- 
ports to define the powers of the city council. It begins thus : " The 
said city council shall have power to make by-laws and ordinances not 
repugnant to the Constitution and laws of tiie United States, or of this 
State ;" and this, he argues, would be of itself sufficient to cover the power 
claimed. Indeed, it would. If this clause stood alone it would be sufficient 
to cover, not only this power, but to include all others, and to convert the 
city council into* a body of general, instead of limited jurisdiction. But it 
does not stand alone ; it is only a part of a sentence, separated from the re- 
mainder by a semicolon. To make by-laws and ordinances not repug- 
nant to the Constitution and the laws of this State and the United 
States, in and about what subjects ? This section goes on to enume- 
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rate : " To present and remove nuisances ; to fix and collect licenses, 
taxes," etc., etc., with a long and specific enumeration of the powers 
of the common council, in which I cannot find a single word touching 
the employment of Alpheus Felch or anybody else, to attend to suits 
in the Supreme Court of the United States. It is true that this para- 
graph winds up with these general words : '^ And to pass such other 
by-laws and ordinances for the regulation and police of said city, as 
they Qiay deem necessary." Upon this clause, it is to be remarked, 
first, that all such general expressions are to be taken in connection 
with, and in subonUnation to, the specific enumeration of powers pre- 
ceding it ; and, secondly, that it is difficult to perceive how tibis Felch 
appropriation is in any manner connected with the ^^ regulations and 
police" of the city. 

The general rule is, that a delegated power cannot be delegated ; 
and the doctrine of representative governments is, that the people are the 
general source of all power, and that the legislature possess but a de- 
legated authority. It has been universally held therefore, that they 
could not confer the powers of government upon others. To this gene- 
ral and invaluable rule, cities, counties, and other qtuusi corporations, 
form the exception. Diversified as are the interests of these local com- 
munities, over and above the general government, they need a special 
government for local and municipal purposes. For instance, men in a 
crowded city must be subjected to restrictions that, if appplied to a 
denizen of the country, would be intolerable, because unnecessary. 
Hence, there must be a local law of nuisances different from the gene- 
ral law ; streets are to be regulated by other rules than those that 
suffice for ordinary highways. Special legislation involves the neces- 
sity of special taxation, and whatever may have been the origin of 
municipal corporations, their present character is undoubtedly deter- 
mined by the considerations to which we have alluded. Resting, then, 
on necessity, and forming, as they do, an exception to the general 
rule, that the legislature cannot delegate the powers of government, it 
follows that the legislature itself can confer upon these municipalities 
only those powers that the nature of the institution, and absolute neces- 
sity demand. So it was held, in the case of Lowe vs. The city of 
Marysville, 5 Cal. 214, that any act of the legislature that would 
confer upon a municipal corporation any other than governmental or 
police powers, would be unconstitutional. If it were otherwise, if the 
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le^slature could confer general powers of government upon these sub- 
agents, directing, as they undoubtedly may, the manner of their selec- 
tion, we might soon, in spite of our popular Constitution, possess a rep- 
resentative government only in name. 

If the power of taxation, then, is authorised only so far as may be 
necessary for municipal purposes, it follows that the funds collected by 
taxation can only be applied to municipal purposes. It is true, it may 
sometimes be difficult to draw the line, and determine whether a paiv 
ticular thing comes within the term " municipal," but that there are 
other things, and I think this proposed employment of Mr. Felch is one 
of them, of which it may unhesitatingly be pronounced, that they are 
not necessary for " police or governmental purposes." 

The powers of the city council are enumerated in the 7th section of 
the charter, and it will be seen, at a glance, that they appertain ex- 
clusively to what may be called police regulations. As to the subject 
of legal services, it did not escape the attention of the legislature ; they 
provide that all suits, matters and things of a legal nature, in which 
the city may be interested, shall be committed to the charge of an .at- 
torney, to be elected hy the qualified electors of the city. But, it is 
ssdd, it could not be intended that the city attorney should attend the 
Supreme Court of the United States, and that this is a case of legal 
interest overlooked by the iramers of the city charter. If by this is 
intended that the legislature have wholly failed to empower the city 
government to employ counsel in the Supreme Court of the United 
States, the proposition meets my hearty approbation. 

If this appropriation be not a diversion of the city funds from the 
purposes to which they are legally devoted, I know no limits to the 
power of the common council of the city of Sacramento ; at least so 
far as the important subjects of taxation and appropriation are con- 
cerned. 

Let the order enjoining the mayor of the city of Sacramento 
from drawing, and the treasurer of the said city from paying any war- 
rant, if drawn, in favor of Alpheus Felch, or any other person for his 
use, in pursuance of an ordinance passed by' the common council of 

the city of Sacramento on the day of , appropriating the sum 

of five thousand dollars to said Felch for legal services in contesting 
Sutter claims within said city, be made perpetual. 
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AMOS vs, GRIFFIN. 
TSffelfth District Court far San Francisco Co,j October^ 1867. 

Common Pbopkrty (division t)p) — ^Divorce. 

Property acquired hj a woman, bj purchase during oovertare, ]b held in common, and 
subject to her husband's right of disposition. 

Where property is conyeyed to a wife by bill of sale, although purchased by her hus- 
band, the instrument must goyem, and will not permit the presumption that the 
husband intended it as a gift to her. 

Wfiere parties are dirorced, and no division of the common property is demanded, or 
made, whether the wife has a lien upon it for her moiety— fiMers ? 

This case was tried bj the court, entting as a jnrj. The facts pvoyen 
on the trial were, that W. C. Amos was married to jdaintiff in Septem- 
ber, 1853, previous to which time the former had transferred to de- 
fendant, his interest in the pilot boats " Jenny " and '^ Relief." After 
the marriage, in November, of the same year. Griffin reconveyed this 
property to Amos and wife^ who held it until September 17th, 1866, 
when the former again transferred it, by bills of sale, to one Reddish, 
who, in the following November, conveyed it, in the same manner, to 
plaintiffs by name ; Griffin, who was the agent of the owners of the boats, 
paid to Amos the portion of the earnings thereof to which his interest 
entitied him, not only before, but while it was held by Reddish, and 
after he had conveyed to plaintiff, as long as Amos continued to be a 
pilot, but upon the suspension of the latter from that position, the earn- 
ings were paid to plaintiff until June last, when Griffin was informed 
by Culver & Armstrong, lawyers, that they claimed the interest, since 
which time he has retained the earnings to be disposed of, according 
to the final adjudications upon the rights in the premises, of plaintiff 
and Culver & Armstrong. In December, 1856, these latter obtained 
a judgment by confession, in the justice's court of the second district, 
of this city, against Amos, upon which they issued execution, and sold 
the interest of the latter in ihe two boats, at constable's sale, when they 
bought in the same for $25, and subsequently, on the 10th of August, 
1857, received a bill of sale thereof from the constable, as also one 
from Amos. 

Amos and wife were divorced by a decree of this court in January, 
1857. 
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It was farther proven that the interest in question is worth about 
$1000. 

J. B. Hart J for plaintiff. 

Brodie and Gf. F. ^ W. B. Sharp, for defendants. 

Bart, for plaintiff, argued: 

That the property in controversy, standing in plaintiff's name, she is 
the legal owner of it. Titles to vessels are regulated like titles to land, 
joint owners are tenants in common, and defendants having recognized 
plaintiff as standing in that relation to them, cannot dispute her title, 
nor can they bring in an outstanding title, and use it to her prejudice ; 
the purchase enures to the common benefit. Field vs. Pilot, 1 Me- 
MuUaUy (aS. (7.) 370. The principle rests on the privity between the 
parties, and ihe good faith which the connection implies. Van Horn 
vs. Fonda, 5 JohrCs Ch,, 407. In an action of ejectment the tenant 
is only liable for the rents paid the lessor, (rfter the iervice of the writ. 
The notice ^ven defendant, by Culver & Armstrong, is not sufficient 
to have rendered him liable to them for the earnings of the boats, if he 
had paid them to plaintiff. They should be driven to their action be- 
fore she should be disturbed in her possession by her co-tenants. Sedg-^ 
wick on Mecmure of Damages, 119-20. 

The next question is, did the ^ignment, by bills of sale, to plaintiff, 
give to her title to the property, and is it subject to the debts of the 
husband ? When the husband shall take, in the name of his wife, 
property or securities, the presumption is that it is a gift. 2 Fonb, 
Eq, B. CL, 5 and 3 ; Back vs. Andrew, 2 Fern., 120 ; Cook vs. 
Hutchinson, 1 Kem., 42, 50. Although the property was subject to 
the debts of the husband, because it was once common property, or the 
individual property of W. C. Amos, it is not subject to a debt made 
long after it had passed to plaintiff. Creed vs. Lancaster Bank, 1 
Ohio ; and see more fully to these points, ante p. .328 

Brodie, contra, argued : 

First. — The property in controversy is shown, by the. language of 
the conveyance, to have been common property, having been acquired 
by purchase during coverture. 2 Story's Eq. Jar., § 1383. The 
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time when the property was acquired by purchase fixes its character j 
and parol evidence, on the part of the grantee, to change that charac- 
ter, is inadmissible. Davidson vs. Stuart, 10 Louig.^ 146 ; Brown vs. 
Cobb, i*., 174, 181. 

Second. — ^Mrs. Amos was not a purchaser for a valuable considera- 
tion ; so diat as to a subsequent purchaser, the conveyance to her was 
invalid. Wadsworth vs. Havens, 3 Wend.j 411. 

Third. — ^The doctrine of estoppel does not apply. Defendants do 
not deny the existence of the tenancy in common at one time, but say 
that the interest has subsequently passed to Culver, under the consta- 
ble's sale, and the subsequent conveyance by Amos. This averment 
is entirely consistent with the tenancy in common. Hopcroft vs. Keys, 
9 Bingham^ 613. 

Fourth. — ^The fact that defendants have paid the earnings to Mrs. 
Amos, does not estop them from setting up Culverts title, and showmg 
that he had prohibited payment to plsuntiif. Doe ex. dem. Higginbo- 
tham vs. Barton, 11 Adol. ^ El.^ 307 ; Doe ex. dem. Plevin vs. Brown, 
7 Adol. ^ EL, 447. 

Norton, J. — ^The principal question raised in this case is the same 
as that settled in Meyer vs. Kinzer,* decided this term, viz., the ten- 
ure under our law, by which the husband and wife hold property con- 
veyed to them, or her, during coverture. The principal difference be- 
tween the circumstances of the two ceases, affecting this question is, that 
in that instance the chattel interest, a note and mortgage, was made 
and delivered to the husband and wife jointly, while in the present, the 
property was conveyed directly to the wife alone. Counsel for plaintiff 
contend that the circumstance of the interest in controversy having 
been conveyed to the wife alone, and in her own name, raises a pre- 
sumption that the husband intended it as a gift, or advancement to her, 
and is sufficient to sustain the claim which she now asserts to it, as her 
undivided property. This presumption, hoWever, cannot be entertain- 
ed, for the instrument through which she necessarily claims, if she 
claim at all, must be held conclusive ; and it shows that the transaction 
by which the transfer to her was made, by Reddish, in November, 



* See ante, p. 326. 
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1855, was a sale; therefore, the manner by which the title to this 
property was acquired, comes within the strictest interpretation of the 
words of our statute, defining the channels through which, if the title 
to property be derived, it shall be deemed to be held in common. This 
was a purchase by the wife. Being, then, common property, it was 
subject to Amos' right of disposition, and he having disposed of it, 
the plaintiff can now claim np title thereto. 

It further appears, however, that this interest was common property 
at the time of the divorce of the plaintiff from her husband, which took 
place in January, 1857, while the deed from Amos to Culver & Arm- 
strong bore date August 10th, of the same year. This being the case, 
it should have been divided under order of the court, at the time of 
granting the decree of divorce. The statute ( Wood's Cal, Big, p. 488 
§ 2615) regulating these proceedings, provides that the court shall make 
a division of the property held in common between the parties, at the 
time, etc. ; but in this case no division has in fact been made, and it 
would seem that it remains subject to the husband's disposition. Cer- 
tainly it has not become her individual property. Perhaps she has a 
lien on the property for her moiety thereof, and the proportionate 
amount of the profits, by virtue of the above provision of the statute. 
But under the present aspect of the case she is not entitled to recover. 

Let judgment be entered accordingly. 



I 



HUNTER vs. WATSON. 
Sixth District Court for Sacramento Cjp.^ November ^ 1857. 
Ejectment — Possession — Notice. 

A creditor taking real estate in satisfaction of a preexisting debt, holds it free of all 
equities of which he had not notice. 

Possession is equivalent to notice of an equity in the occupant, arising from an acqui- 
escence by the grantor of the purchaser in the sale by another to the occupant, 
though not of an equity arising from an unrecorded deed to him from the pur- 
chaser's grantor. 

The facts are fully reported in the opinion. 
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M>ore ^ Weltyj for plamtii&. 

Crocker J McKun^ ^ Mobinsoriy for defendants. 

BoTTS, J. — ^This is an action of ejectment. A jury having been 
waived, it devolves upon the court to find Ihe facts, and apply the law. 
The plaintiff obtained a judgment in this court, upon the 11th day of 
October, 1855, ^.gainst one Glen, for the sum of f 750 ; ivssued execu- 
tion, which was levied upon the premises described in the complaint, 
upon the 27th day of June, 1856; on the 24th day of July, 1866, the 
property was sold by the sheriS^ under said levy, and purchased by 
the plaintiff, for the sum of $600. The receipt of the purchase money 
was endorsed on the execution, and signed by the plaintiff. On the 
29th day of January, 1857, no offer having been made to redeem, the 
sheriff conveyed the property to the plsdntiff. 

The defendants are in possession, and claim, as the lessees of one 
Hubbard, the administrator of Knox. One McPherson was the owner 
of this property on the 25th day of January, 1851 ; being indebted 
to one Forbes, and Forbes being desirous of concealing his property 
from his creditors, McPhersOn conveyed to Glen, with a secret trust 
for Forbes. Glen sold the property to Knox, for a valuable consid- 
eration, which was paid to Forbes. Glen's conveyance to Knox is 
dated the 20th day of September, 1851. Knox had no knowledge of 
the fraudulent object of the conveyance to Glen. Knox failed to 

record his conveyance. Knox died on the — day of , 1854. 

On thft — day of , Glen executed a conveyance of the premises 

to Knox and his heirs, which was recorded on the 27th day of March, 
1856. Knox's administrator was in the notorious possession of the 
property at the time of flie plaintiff's purchase. The defendants hold 
under a lease from Knox's administrator. The monthly value of the 
premises, since the 27th of January, 1857, has been fifty dollars. 

Upon this state of facts, this question is presented : Is the plaintiff, 
a subsequent bona fide purchaser, entitled under the statute to priority 
'over Knox's unrecorded deed ? First, it is contended that obtaining 
the property, as he did, in discharge of a preexisting debt, hef is, in 
fact, no subsequent purchaser at all ; and this seems to have been the 
view taken in some of the earlier decisions. They were founded upon 
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the supposition, that by such a purchase, the creditor gave nothing 
surrendered nothing, and was merely subrogated to the position of the 
judgment debtor, and, consequently, took the estate subject to all the 
equities with which it might be encumbered in the hands of the debtor. 
So it was held, that a negotiable note, taken in payment of a preex- 
isting debt, carried all its equities along with it. See Dickersoii vs. 
Tillinffhast, 5 Pai(/e 221. In truth, the two cases rest on the same basis, 
and must stand or fall together. But it is apparent that the creditor, 
who takes either an estate secretly encumbered, or a negotiable note 
with offsets attached, is deluded into the surrender, at least, of his right 
of action on the original debt, and may be lulled into a fatal security. 
Hence it is, that our supreme court, in accordance with the later and 
better authority, have held, in the late case of Payne vs. Bensley, 
that the holder of a negotiable note, taken as collateral security for a 
preexisting debt, holds it free of equities ; and in the same spirit, I 
believe they will hold, as I do, that the plidntiff took this property free 
from any equity of Knox's representatives of which he had no notice. 

But it is said that Knox's representative was in the notorious posses- 
sion of the property at the time of Hunter's purchase, and that, in law, 
notorious possession is notice of the equitable title of the occupant. I 
must confess that, upon this subject, the supreme court have been 
backing and filling, until it is difficult to ascertain their present latitude 
and longitude. But we must do our best to work up the reckoning. 

In Call vs. SastinffSy 3 CaL 179, the court said the registry act 
was only intended to protect subsequent purchasers, without notice, 
either actual or constructive. In Mesick vs. Sunderland^ they de- 
clared that the registry act had abrogated all constructive notice, 
except that arising from registry. On the argument of Bird vs. I)en^ 
niBon^ a majority of the court avowed themselves fixed in the doctruie 
of Mesick vs. Sunderland. In Lick vs. Stafford they said that pos- 
session, though not of itself sufficient to prove notice, might be given 
in evidence, as tending to prove it ; as if, under our constitution, the 
court could instruct upon the weight of testimony, after it is admitted. 
Then, in Ellis vs. Janes^ they held that possession was notice of the 
equity arising from a contract of purchase, but not of the equity arising 
from the possession of an unrecorded deed. At last, in Bryan vs. 
ItamireZj they unequivocally declare, that possession is equivalent to 

28 
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notice of an equity arising from an acquiescence in the purchase from 
another. But the plaintiff contends that, although the court has 
receded from the broad ground assumed in Mesidc vs. Svnderland 
they have never retreated farther than the doctrine in Ellis vs. Jams^ 
where they drew the distinction between the holder of an e(iuity and 
the grantee of an unrecorded deed-. In this position, it would ^'uem 
that he is correct ; although I must frankly confess that I do not per- 
ceive the ground upon which the distinction rests. Possession never 
had, logically, any tendency to establish the fact of the existence of an 
equitable title in the occupant ; much less did the mere fact of occu- 
pancy establish the uiference, in a reasonable mhid, that all the world 
must know the title of the occupant. No such absurdity ever found 
a lodgment in the minds of the sages of the law. But it was an arbi- 
trary, despotic rule, adopted from motives of supposed policy. It was 
urged, that the rule would aftbrd great protection to latent equities, and 
would work no injury to the innocent purchaser of the legal title ; be- 
cause, in the face of the rule, he would always eiiquire of the occupant 
concerning his equities before he purchased. ^ After the adoption of 
the rule, it was held that the purchaser either had enquired and been 
informed, or that he must suffer from his own neglect. When the reg- 
istry system first came in vogue, the provision was, that the unrecorded 
deed should be absolutely void, except as between grantor and grantee. 
But even here, courts of equity held that if a subsequent purchaser 
knew that the property had been bought and paid for by another, his 
own purchase would be fraudulent and void. See 1 Burrows^ 474 ; 
2 Mass,^ 508 ; 3 Mass.y 574 ; and the opinion of chancellor Wal- 
worth, Dicldnson vs. Tillinghasty 5 Paige^ 221. After this doctrine 
had been thoroughly settled by the courts, it came to be recognised 
by the adoi)tion, into the registry statutes, of the words " bona fide^^ 
purchaser ; the unrecorded prior deed should be void as agadnst sub- 
sequent bona fide purchasers, ordy. It was plain enough to see at 
whom the statute squinted as mala fide purchasers : all those who 
were infected with notice. And here it was universally held, that 
possession should be, as of old, notice of the relation the occupant held 
to the property. See the Massachusetts authorities before cited ; 11 
Wend., 442 ; 8 Wend., 620 ; 6 Wend., 213 ; 9 Cowen, 120 ; 7 
WatU, 625 ; 4 Dana, 258, etc. I cannot perceive anything in the 
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nature of occupancy, that authorises the presumption, that a pur- 
chaser knows that his grantor stood by, and permitted the occupant 
to buy of another, and yet does not apprise him that the occupant 
holds an unrecorded deed from his grantor. But I suppose it is my 
duty to look through the glasses of the supreme court, even if I see 
through them darkly. 

The plaintiff is to have judgment for the possession of the premises 
described in the complaint, for damages, and his costs of suit. Let 
judgment be entered accordingly. 



CLAVEAU vs. MANN. 
Fourth District Court for San Francisco Co,^ Deconber^ 1857. 

Change of Venue. 

A change of venue will not be granted on the ground of convenience of witnesses of one 
party, when it will work equal inconvenience to the witnesses of the other party. 

Motion to change place of trial to Mariposa county. The facts are 
sufficiently given in the opinion. 

T. C. Samhly^ for plaintiffs. 

J. H. Wddcy for defendant. 

Hager, J. — This action is brought to recover the value ($3,515) 
of services, etc., in painting a panorama of the Yo-Semite Falls. 
Defendants move to change the place of trial to the county of Mariposa, 
and in support of the motion have filed affidavits to the effect that the 
work was performed, and their witnesses reside in that county. Plain- 
tiff", in opposition to the motion, shows by affidavit that the contract 
sued uiX)n was made in this county ; that three of defendant's witnesses, 
and that the principal and most material witnesses of phiintiff', reside 
in this county. Under the circumstances, I cannot conclude that the 
convenience of witnesses or the ends of justice would be promoted by 
a change of the place of trial. To grant the motion might be an 
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accommodation to defendants, but it would be putting pbiintiff to great 
mconvenience. The plaintiff resides here, and in this action it was his 
priyilege to sue in this county. Upon the showing made, it is mj 
opinion the place of trial should not be changed. Motion denied. 



WELCH vs. SULLIVAN. 

Fourth District Court for ^San Francisco Co,, Decembery 1857. 

Judgment on Remittitur. 

The clerk of the court should enter the judgment upon the remittkur of the suprcsM 
court when it specifically directs the particular judgment to be entered ; but if the 
supreme court require a modified judgment to be entered according to the opinion 
delivered, application should be made to the lower court to order such judgment. 

Motion to set aside a judgment on remittitur entered by the clerk. 
The material facts are set forth in the opinion. 

If. Bennett and F. Cooky for plidntiff. 

Saunders ^ Mepbumy for defendant. 

fiAOER, J. — ^In this action the remittitur of the supreme court, 
with the opinion of the judges, has been filed, directing the judgment 
of. this court should be modified in accordance with the opinion, with 
costs for the appellants. It appears that the plaintiff has proceeded 
to have a modified judgment entered in the clerk's office, without 
notice to the defendant, or application to this court. The question 
involved is this : Is the entry of the modified judgment a ministerial 
act to be performed by the clerk, under §358 of the Practice Act, or a 
judicial act, to be first ordered by the court ? The proper practice, 
according to my opinion, in entering judgment upon the remittitur of 
the supreme court, is for the clerk to do it when the supreme court 
specifically direct the particular judgment to be entered ; but, if the 
court indicate the error, and require the judgment to be modified 
according to the opinion forwarded with the remittitur^ the entry of 
the modified judgment is a judicial act, and application should be made 
to the court. The entry of the modified judgment was irregular, and 
must be set aside. 
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ADAMS vs. HASKELL. 

Fourth District Court for San Franciseo Co.^ December^ 1867. 

Receivers — ^Accounts, Powers, and Liabilitibs op. 

Receiyers' accounts shonid show the amonnt of property and funds receired, as well ai 

disbursements made ; and when presented should be yerified under oath, as should 

also the accounts of assignees appointed nnderi;he insolvent law of this State. 
If a receiver has made a disbursement without the order of the coart, the onu» is upon 

him to prove that it was necessary, or resulted beneficially to the estate, before it 

will be allowed. 
If a receiver prosecutes suits for debtr without an order of court, and fails to recoveit 

as a general rale he will not be allowed his costs and expenditures out of the fund 

in court. 
A receiver should not employ as his counsel the attorney of either of the parties to 

the suit. 

On report of Q-. A. Grant^ Esq.j in the matter of the petition and 
claim of Oohen^ Roman ^ JoneSy assignees appointed in insolvency, of 
the assets of Adams ^ Co, for services and disbursements. 

ShafterSy Park ^ Heydenfetdt^ for plaintiff. 

S. H, Dmnelle, for defendants. 

Soge $ Wilson^ for Cohen, Roman &; Jones. 

- Hager, J. — ^At or about the time this action was instituted, one of 
the petitioners, A. A. Cohen^ was appointed the receiver therein, and 
entered upon the performance of ike duties of his office. Subsequently 

WoodSy'on behalf of himself and his co-partners, Adams ^ Haskell^ 
filed in iii\a court a petition in insolvency, and the petitioners herein, 
said Cohen^ Hom^n ^ Jones^ were appointed assignees, and as such 
succeeded Cohen the receiver. Both appointments were made in and 
under the authority of this court : afterwards, the supreme court held 
that this court had no jurisdiction in the matter of the proceedings in 
insolvency, inasmuch as it appeared by the insolvents' petition, that a 
portion of the indebtedness sought to be discharged, had been mcurred 
as bankers. (^Cohen vs. Barrett, 6 Cal., 196.) The proceedings 
in insolvency were consequentiy void ab initio, 

Cohen having been regularly appointed receiver, continued as such 
notwithstanding the proceedings in insolvency, until his removal from 
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dBbe; Amm ^ Jmm^ kaw^dti — Aey entered upon tis perfiwi 
•iice ef Hie dtities under tlM ifritniiity ot ^t eonrt, reeeired Ihe.lbndi 
jb Hl^eaeMiy of ihe eoact, wMly k eenjimetioii wiik Oiftm^li »- 
gftided it fuoM reoeiyen, «rtil ^ dedaon of the eaiweme court, 
Jyihf torm, 1866, to wliidk I h^re joet referred. It ihm fblkme 
that Ci^A«»«8 receiver, and Btmum ^ Jone^ as jum receiren, 
lieeaine eustodiaiiB of tlie prepertrfi ^o., in the eustodj. of the 
kw in tUe action, and are boud to neeoont te ihia eenrt, and 
are ent^ed tp* its protection ao ilff as they hare noted nnder its 
andlioiitj, or wiihin the powers ordinarily exeroiaed bj reeeirera, or 
ayeciaBy conferred npon tiieni by older, or by operation of law. Thw 
lMoia(kts either as assigDees or receirers, contuning a foH aceoat of 
weiptB and disbursements, should be filed and passed npon k Mke 
manner Im if their appointment had been rsgokr. 

Receirers* acconnts should show the amount of fiinds and properfy 
Ysceited, as well as disbursements made, and when presented Aoiyld 
lie Teirilfied under oath. This is the chancery rqle, and our insohrent 
kw has the same provimons in regard to the accounts of assignees 
under that act. 8 Ban. Ch Pr. 1996. 

The accounts in this case as repcnrted by the referee, contain no 
statement of funds, fcc, that came ^ the hands of the petitioners, nor 
are they yerified. It only contains items of disbursements and claims 
for serrices ; these are all, with one or two exceptions, allowed as 
claimed,, and amount to the sum of $48,492.80 ; of this 915,000 is fin* 
ttke Kenrices of the petitioners, $6000 being allowed to eadi, and (^ 
kJance for expenses and disbulrsements. 

It has heretofore appeared in the proeeeifingB in this action, that the 
petiiibneris after their appointment, witii die consent of the court, took 
chiiri^ of the funds and properly in its eoislody belonging to tisia suit, 
aikd after being adjudged gmlty of contempt, delivered a portion of the 
jiame upon the order of die eettit, to tiie present receiver, NagUe, It 
also appears by (hii rsportf' teft Nuglee rec^ved from petitioners a 
certfficate of depooit fov $190,000, as security fbr the payment of that 
sum. Hftve petitione]l>i aeeomited for ttiose funds? They went into 
diii£f ^^oiteeesion as qwm receivers, and they i^ould account for them 
qmn a settlement and discharge. If they have deEvered them over 
lo tiie new receiver, that foot 4iould appear by the accounts and the 
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report of th/e referee ,; but thej contain no infonnation on the subject. 

The report of the referee allows to petitioners the sum of $43,493.80, 
but is silent as to the amount of monej received by them. The ques- 
tion then dirises, how is the sum allowed to be paid? Prom out oitht 
funds still remaining in court, or have petitioners appropriated fiur 
that purpose, a portion of the moneys that came into tiieir possessiop ? 
Have petitioners reserved this sum to cover their diaburseniQnts* ? 
Those are questions that I am unable firom njiythmg that appears of 
record, to determine. It seems to me, howe?8r,tiiat should Z confirm 
this report, the amount allowed would necesqaifily become a charge 
upon the fund in court, imd jet the court would be without inlbrmatioii 
as to the true state of petitioners' accounts. I hare heretofore an^ 
nounced that the charges as made or reported upon, against the fund, 
exceed tiie amount in court, and until the sum o^ han4 to be distdybiir 
ted is ascertained, a distribution cannot well be made. I heretofore 
set aside a portion of the fund, supposing that thei:e wsb mdloest 
remaining to pay all claims agi^t it, and ordered that, it sbould be 
distributed among the creditors, whieh order was remored to the sit* 
preme court, and at the last July term reveraed, all proceedings in 
this court in the mean time having been dtayed by the order of that 
court. 

The charges reported and Ifaose claimed against the ftmd, may be 
ntaiei as follows : 

1. Report of Mr, Cleary on claim o£ Mr. Stmley^ f<Mr 

fee, set aside but undisposed o^ f20,000 00 

2. Report cS Mr. (front in &vor of (7oi^, heretofore 

passed upon, 28,704 88 

8. Report of Mr. Orant in favor of Coneny Roman ^ 

JoneB^ now under consideration, 48,468 80 
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Total amount, $82,198 18 

Kow by aecount of receiver Naglee^ and report thereon 
by ^; YoIbj the entire sum in court, after deduct- 
ing the disbursements allowed the receiver, exclusive 

of allowance for his services, amounts to only, 68,885 60 

II I ■ II I ■ 

Showing a balance against the fund of |i33,812 68 



MO Di^cfticT mjms 



TiaUj htkfe (SoDie m iNBMnttjr^ "^ itklon t few ireekt pMt. He^ «re 
leoig ilid T(>l«iBiii6i]0» laid I hive^^feqiofled ^ Aem as mxm 9A ike o^ker 
ImsinM of ttie cofurt nSowed nle time ie pye them the eonndeniiMm 
ii^iob Akeot Anportanoe dctofiiuided. Wben I aseeitun the amount of 
ftodtifr coQirt to bedialribttie^y I itm prepiaped to laake a decree. In 
tt#'iftMi^aiBe^ if anj parfy tibiidEa ^ fimd unsafe, I iriD make aa 
ord(^1^ it^ h^ iq^^edaB}" depoi^ed uiktB It k re^jukred fer diabibution. 
B|^M» 'fenMr report Mr. >$raitf dbwed jSfr. €W^ llO^OOO fer 
lMf)^9e9^^VEid 118,704.88 fer eipmsea, fce.;''^ tUiii me, he aUows him 
H&OM Bwre fei^ Us servioes^ and to jfomoii and JEmar eadi $5000, and 
fea^ tlidar mqMnaes $28,498.80, makbg altogether an alhnranoe to the 
ftieeferalkmtfiveiBiontha'attrvioes^ef #25,000 00 

Ai4 S^ Dikeir npenses, 4«., 47,198 18 

EBiowing « jpfoaa ezpenditoi^ of f ?2,193 18 

.^be amcmht to be allowed for aernceatiok haying beenreferred, 
itia wt^neeefliM; to eonaider it> $bdA it obIj remaina to consider the 
diahmwiattsf and e^q^enoe leeoiuit* WJmu X set aside the import m 
feyof of JIfir. iSfemZey, I rdbned tojnd aanouno^d some genertd prin- 
ciples of law by which this coiwt would be gorenied in making idtow- 
agscesfer the etpeonn^pJkt^f tf, redeiters. That matter having Jbeen 
carried to the sqmme coort and sustained, I have seen no reason to 
change the views tbep^ oxfqpessed* Beceivers may at all times protect 
themaclves. by aa cider of the cpart> in making any ezpenditore. If 
th^y proceed witjiqut it^ the omut Js uppn them to show that the expen- 
diture was necessary or has rcEnilted beneficially to the estate, before it 
should be aDowed. If ^ receiver prosecutes siuts for debts without an 
order feoin court, and fails to recover, he will not l>e allowed his costs 
and expenditures out of the funds in court. Sdwards on reeeiverMy pp. 
4, 117, 159, 580. Smith on r^ver$j 166. 

The referee'has negleoted to report the testim^my as was requira^ 
by the order of reference, and I have no legal, evidence befere me to 
determine the validily of the aDowanees made by the referee. By the 
minutes of the referee, It seems the items of disbursement were gene- 
rally suppoBted by the testimony of those who received the money, and 
it does not ^pear that tiie larger puHien of those aflowed were made 
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by Older ctf eomt, or welpe iieeelBaiy or iMndfidal to the estate. A 
great pit^ortioii ajqiearfl to ba^e been paid to yariouB lawyejn, among; 
Oxm the ailtor&^i^of tfie plabttf tad of tfie defendants ia llie action, 
lor all of which I am imaUe to ftid any reason for charing theot 
against or pajing tiiem oiii£ of &e fiind. Heretofore I held that )i 
reoeiyer Atmid not emjdoy as Ih counsel &a attorney of eittier of 
Uie parties;; vth]8>£)rei>Yioos reaaonm 1$ a salutary rule, and yet the 
petkionea Miployed the attorneys of plaintiff and defendants, as ap- 
pears by tiia repoit,>nd paid tbsm iai^ge fees. I thmk that Aoot 
$18,000 IS eliraied and idlowed as paid to lairyers, yet it does not 
appear tbai^ any atik^ suits resulted &f eraUy to the estate or whaft 
became of Aem-* 

It also appears that petitioners have charged and ha4 afloWed to 
them, for which I can find no sufficient authority, a large amount HRxr 
clerks, porters^ agents, ke. They had three regular clerks, (die^ Mr» 
Robie^i^ a monddy salary of f400, and the others, 3fe9«r«. JP. if • 
Cohen and Bowi^e^ at §850. To JMie alone appears to haVei been 
allowed for sakvy and expenses, $2485, of which sum $500 wai for 
extrlk 8ervici9iBr,lift&^ fit the same time it seems he waa an emj^i of 
the Pacific Express Gompaby. 

But I deem it unnecessary to review the report in detail, la form 
it is defeettrej^and even should this be traived, its substanee iirlitRdi 
that I feel unwilling to. give it my approval. Should I cox4irni and 
adopt it, it epight entitle petitionees to a claim upon ihe fixnd in court, 
which would nearly absoib the balance as reported by Mr. Yak^ 
without infon&fttien bebig Mf<R^ ihe^ dmrt of the adciount of funds justly 
chargeable against petitioners, or any satisfactory, evidence of the true 
amount petitioners are entide4 tpr for expenses and disbursem^tV^ 

The report is set aside. 



862 DISTRICT COURT REPORTS. 

Adtaawvs. Haskell. 

ADAMS TS. HASKELL. 

Fovfth Digtrict Covert for San Franeitco Co., December, 1857. 

Assignment — Attachment — Partnership — Jurisdiction — ^Re- 
ceiver — Court of Equity — Stipulation — Distribution of Assets. 

In this state in aa action in eqnitj, (he district courts have jarisdidtion to dissolve part- 
nersiiips, and mav declare them void ab tnift'o, if there has been fraud, imposition or 
mi8repne8enta,tion in the oriftaal ajp-eement. 

Wliere a partner lias a right to dissolve the partnership, it is a matter of course to ap- 
point a manager or receiver Of ilie property. 

The order appotettng a receiver followed up by giving the requisite seoority, is treated 
as an equitable sequestration of the property which vests in him as the officer of IIm 
e#inrt without an assignment from the owners. 

The eokirt will ultimately make such disposition of the property as will preserve the 
legal and equitable right of every claimant, it being the rule in equity that whea 
the eourt gains jurisdiction for one purpose, it retains it generally, for relief. 

Tkt receiver is for the benefit of all parties who may establish rights in the aetion. 
Tlie property is in cuHodia Ugh for whoever can make out a title to it. It is the OttVft 
itself which has its custody and possession ; the receiver, at common law, indepta- 
dent of any statute, is the creature of the court, and cannot be disturbed by a party 
•r all the parties, without leave of the court. The court will protect the property 
in his possession from acts of violence or suits at law. 

An eqiritable sequestration of property in an equity suit, is not an assignment within 
the meaning of our in.soIvcnt laws. 

Assets belonging to an equity suit, in court, and reduced to the possession of the re- 
e^ver, are mat the subject of attachment in nn action at law. 

After a reference and notice for all creditors to prove claims, &c., the court will not 
allow the parties to stipulate away the rights of those who have intervened before 
tha referee. 

If aa pr^ereaoeft or priorities of payment or liens arc established, the assets will be dis. 
tribated jwo rata among all the creditors. 

ShafkrSy Park S^ Heydenfeldt^ for plaintiff. 
JSawiders ^ Hepburn^ for receiver Naglee. 
Moge ^ Wilson, for receiver Coken. 

Sternly <f HayeSj McDougal ^ Sharp, ifattick and otiiers, for 

creditors intervening. 

Hager, J.-On the 23d day of Feb, 1855, plaintiff i&led his ori^al com- 
plaint in this action, asking among other things, for a dissolution of the 
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partnership, and the taking of an account : also that defendants W 
restrained from carrying on or interfering with the partnership ; ttiA 
a receiver be appointed to take charge of all the real and personal 
property, etc., and the management of the partnership, and that tb* 
assets be applied to the payment of the ssdd partnership debts. 
On the 25th of June, 1855, plaintiff filed an amended complaint, con- 
taining additional and stronger allegations, and with substantially the 
same prayer for relief. 

On the day of filing the first complaint, Feb. 23d, my predeeessor 
in office, judge Ldke^ upon the written consent of defendants, grant* 
ed an injunction and appointed a receiver, (J.. A. Cohen^ as prayed 
for, and on the same day the receiver filed his bond and entered upoA 
the performance of the duties of his office. 

Subsequentiy on the 27th day of February, 1855, defendant TF##ib, 
in behalf of himself and his copartners filed, in this court, a petition 
of insolvency, and in that proceeding, A. A, Cohen^ the receiver, to- 
gether with Richard Raman and Edward Jones^ were appointed as- 
signees, and entered upon the performance of their duties. 

Goheuj as receiver, took the possession and control of tiie parteer- 
dup property and affiurs, until tiie appointment of Roman and Jimm^ 
when tiie three acted jointiy in the same business, until the decin^ 
of the supreme court, of Jidy term, 1855, was rendered, pronawipng 
.ftQ whole proceeding in insolvency, void. After this, Cohen^liif vir- 
tue <^ his first appointment, continued to be the legal receiver, wa^, 
for cause, he was removed. Then JET. M. Naglety the present reeeiver 
was appointed, and an order of court and demand was made on Cohmj 
Raman and Jones j to deliver to him as receiver, the assets etc., in 
their possession, belonj^ to the estate. This was refused because, 
among other reasons, the assets were attached by some of the credi- 
tors of Adami ^ Co. Cohen and Jones were held guilty of a con- 
tempt of court and adjudged to be imprisoned until they complied with 
the order. These proceedings were then carried to the supreme court, 
when it was held, (the judges Ml concurring,) as follows that Cohm^ 
Roman and Jone%y " were merely custodians or receivers, by virtue of 
the order of court. They received it from the court because iU pas- 
session hy the receiver was the possession of the court. They received 
it by order of the court and could consequentiy only hold it subject 
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to the direction of the court ; it is in their hands and is not their pro- 
perty; they are surely answerable to some one for it ; it can only be 
in the power from whence they derived it, and whose special property 
it WHS when they obtained it." 

^^ It was no answer to this, to say that the fund has been attached 
by fhe garnishment of th^ creditors of Adams ^ Co.. It was not the 
subject of attachment. It was already in the hands of a receiver be- 
fore any attachment issued. The receiver is the officer of the court, 
and the fund in his hands is in court — ^in the custody of the law, and 
can only be disposed of, by the order and direction of the court. Nor, 
(as was contended at the bar) is its disposition subject to be affected 
by any action of the immediate parties to the suit. The bill was filed 
for the purpose of seizing the assets of the partnership and having 
them distributed to the creditors. This purpose a court of chancery 
will carry out without regard to any attempt on the part of partners 
to evade or defeat it. It was the duty of the court as soon as this bill 
was filed, and the property was under its control, to require all the 
creditors oi Adams ^ Co. to appear within a given time before a mas- 
ter to be appointed for the purpose, and have their claims audited un- 
der such rules and regulations as to notice, as would secure a fair 
hearing and a just account. Upon the report of the master and its 
confirmation the fund would then be distributed pro rata among the 
creditors whose claims were allowed.^* See Adams vs. Woods ^ Has- 
hell, 6 Col. 113. 

When the remittitur came down containing the unanimous opinion 
of the supreme court, as above given, I considered it tantamount to 
instructions to this court ; and on the 14th day of February, 1856, 
made an order of reference with special instructions, to Gilbert A. 
Or ant, Esq., referee, to take account of the claims of all creditors of 
Adams ^ Co., for the purpose of making Kpro rata distribution, and 
to bar those who did not come in within the time limited. (See order 
and the minutes of February 14th and 22d, 1856.) 

The time limited for proving claims was afterwards enlarged, and 
on the 26th day of November, 1856, the referee made and filed his 
report of claims proved before him, to the amount of over one and a 
half million of dollars. This report was afterwards confirmed, except 
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only, I believe, as to the claims purchased by and allowed to one of 
the attorneys of the plaintiff. 

On the 14th of February, 1856, the default of the defendants was 
entered. (See minutes of the court, Dec. 27, 1866.) 

The relief demanded in the complaint being for a dissolution of the 
partnership and a distribution of the assets among the creditors, after 
the default was entered, nothing remained to be done but the taking of 
an account of the claims of creditors, to enable the court to ^ve judg- 
ment or to carry the judgment into effect, according to the provisions 
ofour Practice Act §150 2d; and, for this purpose, the reference, 
made as above stated, was- proper and according to practice. 

The entry of the default, under our system of practice, was equiva- 
lent to a decree, pro confesso, as against defendants, who were the 
only parties, besides the plaintiff, who had appeared or were before 
the court. 

Following the report of Mr. Qrant^ and on the 80th of Decem- 
ber, 1856, a dissolution was specially decreed, and an order was made 
to the effect that, of the funds in the hands of the receiver, thoret should 
be paid " two per cent, to the parties entitled thereto on claims allow- 
ed and reported by referee, Q-ilbert A. Chant ^ Esq.j as the first divi- 
dend out of the fund in court in this action." (See order and min- 
utes of court, Dec. 80, 1856.) 

On the 28th of April, 1856, Tlwmas A. Lynch^ Richard Savage^ 
and others applied to the court for leave to file an intervention in this 
action, when they were informed by the court that they had the right 
by statute if they could intervene at all ; and the court then refused 
to stay proceedings in the suit, and ordered that the intervention 
should not be so construed as to extend the time of filing the claims 
of said intervenors before the referee, according to the order thereto- 
fore made. (Order and minutes, April 28, 1856.) 

Under our statute a third party is entitled to intervene in an acticm 
before or after issue has been joined, either by joining the plaintiff, m 
churning what is sought by the complaint, or by uniting with the de- 
fendant, in resisting the claims of plaintiff, or by demanding anythmg 
adversely to both the plaintiff and defendant. The intervention mu^e 
be by petition or complaint, and be served on the parties to the action 
against whom anytibing is demanded, who must answer it as if it were 
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an original complaint, and the court is to determine upon the interren- 
tion at the same time the action is decided. — (See Wood^s Col. Dig.^ 
p. 176, art. 807. 

At the time this intervention was filed, the defendants had been d^ 
faulted, and the order of reference to Mr. Orant to take an account 
of the claims of the creditors, had been made and was still pending. 

The intervenors, among other things, allege the institution of this 
suit and the proceedings in insolvencj — the appointpient of Cohen^ 
Moman, Jone^ and iVa^^e^, receivers, respectively as above stated, 
that this suit was instituted by WoodSj in confederation with Cokerij 
the receiver, and with divers other persons^ with intent to hinder and 
delay the iiitervenors and other creditors in the collection of then* just 
debts ; that Cohen was appointed receiver by the judge of this court, with 
authority to take and receive the assets of said Adams ^ Uo,^ and 
that he did so, on or about the 23d day of February, 1855 : that these 
assets next went by order of court to Cohen^ Roman and J(me»^ and 
then to receiver Naglee: that the interveners by attachments, issued 
out of the courts of the state and levied, have acquired liens upon 
those assets, etc. 

Interveners then pray for a stay of all proceedings in this action on 
tl\p part of the parties thereto, except to determine the matter, alleged 
in the intervention : that it be declared to have been instituted with 
intent to hinder and delay the creditors of Adams ^ Qo.^ and that 
the action and all proceedings had therein, and all rights and claims 
by virtue thereof, be declared void and set aside, and that the said 
assets be made subject to the lions claimed by the intervenors, etc. 

I can find no evidence of record of a service of this complaint of in- 
tervention upon any of the parties ; but defendants JEfa^X;^^ and Woods 
made answer April 30, 1856, denying the allegations, charging fraud, 
collusion, confederation and designs to hinder or delay creditors, etc. 
There is also a stipulation signed by the attorneys of the plaintifi", de- 
fendants and intervenors, dated Aug. 15, 1857, filed Sept. 11, 1857, 
admitting that intervenors were attachment and judgment creditors of 
the firm of Adayns ^ Co,^ as in the complaint of intervention alleged. 

On the 11th of September, 1857, Thomas Holling^ Hudolph Huriel^ 
Micluiel Shamwn^ Charles Wheelright^ Edward Stanley y Joseph C. 
Palmer^ John H. DallyMerrick Cr. Eeedy Aldrich Schaefer^ John Van 
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BergeUj Owen S. Domnanj John Sakn,' James &Maffher, Martin 
Burkej Jamee S. Painiery Oreorge O. Whitney^ Albert E. Fields and 
Alia A. Sdover^ filed a complaint of intervention, Containing allegar 
tion9 substantiallj the same as those contained in that of Savage j 
Lynch^ and others. I can find no evidence of its having been served 
upon the parties to the ori^nal suit or the creditors brought in by the 
report of Chrantj or of any answer, except that contained in a stipulation 
filed Sept. 11, 1857, signed by the respective attorneys of Adaim^ 
BaskeU and Woods. 

There also appears on the files of Sept. 11, 1857, an iatetrei^tioft 
merely setting up and claiming a Hen by attachment on some of Om 
SM^ei Adams ^ (7(?., in behalf of AJIfred Wheelrigkt; nosenriM 
w aaswer appears to have been made. 

As ftur as I have been able to eximine Mm mass of pi^ri ob fik m 
this aetien, I tsm find no other interventions bendes those ^mMsinlii. 
On the same lltfa of September, 1857, the oomplamti of kittrrsi^ 
tion were referred to F. 3f.Eiaiffhtj Esq.y to ascertain and report to Urn 
court &e dates and limounts of any liens by attachments, Judgments, or 
otherwise, claimed by the interveners, witii the testimony, etc., and en 
Sept. 2Sd following, tiiis referee filed his report, and informs this court 
that it was made to appear before him ^^ by the (mginal writs of at- 
iaelMient aad iretum, that St. Batchdder^ on tiie 28d day of Feb., 
1856, attechid certma personal property, and all moneys, debts and 
eftcts, credits, or etker p«r$enal property in the possession or under 
the contrd of A. A. Cohm^ receiver^ belongmg to the defendants, 
Adams ^ Co., and on the 23d day of June, 1855, made a simtlar at- 
tachment of all property in hands of Edward Jones, one <^ the ot- 
signees of Adams ^ Co., and L C. Woods, tiiat said attachment was 
for the sum of $2,000, and judgment was rendered in the superior 
court on the 17th day of July, 1855, for 92,15075 damages and 
costs." 

The report then proceeds to ^ve a statement of various attai^ 
ments having been issued by the diilerent interveners, between Feb. 
28, and June 23, 1855, and the assets in the hands of Cohen, and, 
Cohen, Roman or Jonei having been attached, judgments obtained, 
etc., similar in purport to the above, and with his refk)rt, the referee 
returns the original papers and records as tiie evidence firom which he 
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has drawn the facts reported. (See report of F. M. Haighi Usq.j on 
file, etc.) 

This report was submitted to the court, and, on fhd 14th of Novem- 
ber, 1857, it was confirmed ^^ without prejudice to such further con- 
edderaiion as to its effect, that might be given it upon final decree.'* 
(See opinion and order in minutes, Nov. 14, 1867.) 

TIu3 being an equitj suit, and this report, as also the one made 
by Mr. Or ant, auditing the claims of the creditors generaDy, bemg 
for the information of the court, preliminary to decree of distribution, 
properly come before the court at this time for consideration, and to 
aid the court in arriving at a conclusion upon the question of distribu- 
tion. 

By Mi^. HaigMs report, and the attachments, it does not appear 
that any property was taken into the possession of the officer under the 
attachment; nor is there a description of that attached in the hands 
of Cohen^ Roman or Jones. The same remark will apply to the exe- 
cutions issued on the 9th of July, 1857, while Naglee was the receiver. 
Whether or no there was any property in their hands, cannot be as- 
certamed by the report, or by the attachments, or any proceedings un- 
der them. It is only by evidence, aliunde^ that this court has any 
knowledge or information in regard to those matters. 

Having thus stated the history and proceedings of the action, so &r 
as I deem it necessary to refer to them, (except the decision of the 
supreme court upon the intervention of Lynch and others, hereafter 
noticed,) I will now proceed to consider the important pomts that pre- 
sent themselves. 

Ist. Are the allegations of plaintiff's complaint sufficient to g^ve this 
court jurisdiction of the action in equity. 

In the original complaint, plaintiff alleges that an agreement for a 
special partnership between plaintiff and defendant was entered into in 
his name, by his agent, without power or authority," (he, plaintiff, 
then aud still being a resident of the state of Massachusetts.^ After 
which defendants proceeded to carry on the banking and express busi- 
ness under the firm name o{ Adams ^ Co., and still continue so to do; 
that plaintiff was dissatisfied with the agreement, but out of friendship 
to defendants, with whom he had previously been connected in buai- 
nesS| was reluctant to disavow the same, as he was led to believe it 
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was a limited parfaiersliip under the law of this state, and he would iK)t 
be liable for the debts of the finny and as he then supposed hb agent 
had acted in good faith. He therefore abstained from a public dis- 
avowal of the agreement, but by letters, to defendants, ptK^tested 
against the same, and insisted thfkt it should be set aside. That al- 
though he, plamtiff, may be bound to the creditors Oif the fixm, yet he 
insists he is not bound by the contract. That since the maldng of it 
he has been informed and believes, and so charges, that Im, agent in 
making the contract, did not act in good faith, but withouii the knowl- 
edge of the plaintiff, and in violation of his duty, receiv^j^ from the de- 
fendants, or one of them, a large gratuity for himself, as a considera- 
tion for entering into the siame. That defendants are still conducting 
the business in his name, and have created liabilities that exceed one 
million of dollars, which are liable to be increased. 

The amended complaint somewhat changes and enlarges the allega- 
ti<Hi of fraud and deception. 

Now courts of equity will entertain jurisdiction and declare 
partnerships void, ab initio ^ where there has been fraud, imposition, 
misrepresentation or oppresdon, in the original agreement, and will 
appoint a receiver, etc. Where a partner has a right to dissolve the 
partnership, it is a matter of course to appoint a manager or receiver 
of the property. (^CoUyer on Partm,.^ §§ 360, 361, and note 7 ; 
Story on Purtn., §§ 6, 232, 286 ; Q-ow on Partn.y 3 ed.j 107 ; Ud- 
wards on JRea. 136, 137; Law v. Ford, 2 Paige Oh. 310; Mar- 
tin V, Van ScJmcky 4 Paige,. 4:79 ; Sbwell v. Harvet/j 5 Ark., 276 ; 
Tattersall v, Croote, 2 Bos. ^ Pull. 131») 

If the allegations of the complaint are admitted to be true, it will 
scarcely be contended they do not disclose a proper case for equitable 
relief, and the remedial justice peculiar to courts of equity, and which 
courts of law are inadequate to afford. Then it may be assumed, upon 
the filing of the complaint, etc., an action was commenced of which this 
court had jurisdicti^i in equity, separate (according to the distinction 
made by the rulings of the supreme court) from law jurisdiction. 

The prayer of the complaint asks for a dissolution, account, injunc- 
tion, and receiver. Defendants, by a stipulation in writing, filed, as 
appears by the clerk's register, on the same day as was the complaint 
— ^which I remember to have seen, but have not found among the pa- 
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pers — admitted the allegations of the complaint, and consented to the 
appointment of a receiver, which was made as heretofore stated. 

2d. Had the court legal autlwrity to ajjpoint the receiver ; and 
what relation does the receiver hear to the court and property. 

The rule in equity is, as I have stated, the appointment of a receiv- 
er follows as a matter of course where there is a right to a dissolution. 
By our Practice Act, §143, subdivision 3, a receiver may be appoint- 
ed in such cases as are in accordance with the practice of courts of 
equity jurisdiction. According to this practice, receivers are appoint- 
ed at various stages of the suit, both before and after answer. Ed" 
wards on Rec.j 10. 

Here the appointment having been made by consent, its regularity 
at this late day, cannot well be questioned. If it should be irregular, 
the remedy is by motion, in behalf of a party interested, to vacate the 
order. When the receiver was appointed, it was for the benefit of all 
parties who might establish rights in the action, or who had an inter- 
est in the fund in court. The property that went, or is now in his 
possession, is in custodia legis for whoever can make title to it. It 
is the court itself which has the custody and possession of the pro- 
perty ; the receiver at common law, independent of any statute regu- 
lation, is treated as the officer and creature of the court, subject to 
its orders and entitled to its protection, asd he cannot be disturbed by 
any person, even by a party or all the parties to the action, without 
leave of the court. (Edwards on Bee. 2, 3, and the numerous Eng- 
lish authorities cited. Cfreen v. Bostwicky 1 Sand. Ch. 185; 
Noe V. €Hbsony 7 Paige 513 ; 3 Paige 199 ; 5 Paige 489 ; 1 Paige 
568 ; 8 Paige 167 ; Egbert v. Wood^ 3 Paige 517 ; 7 Paige 583 ; 8 
Paige 565.) 

The order appointing a receiver, followed up by pving the requisite 
security, is treated as an equitable sequestration of the property, which 
vests in him, as the officer of the court, without any assignment from 
its former owner — the object of the appointment being to preserve the 
property for those who may be entitled to it, that the court may ulti- 
mately make such disposition of it as will preserve the legal as well as 
the equitable rights of every claimant. (Fairfield v. Weston, 2 Sim. 
^ Stu.j 96; Mann v. Pentz, 2 Sand. Ch. 257 ; Willson v. AUen^ 
6 Barb. 542 ; Albany City Bank v. Schemerhom, 9 Paige 371, 377 ; 
Edwards on Bee. 83. 
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It being the rule in eijmty that, when the court gains jurisdiction of 
a cause for one purpose, it retains it generallj for relief. 2 Johns, Ch. 
431 ; 10 John. 587 ; 17 John. 384 ; Kemp v. Prior. 7 Ves.2A^ ; 10 
Barr. 373 ; 12 Barb. 61.) 

The property, when once in the possession of the receiver, cannot 
be disturbed ; if it is interfered with, then it becomes the duty of the 
court to protect it, not only against acts of violence, but against suits 
at law. This it will do by its injunction or otherwise. Even an ac- 
tion cannot be brought against the receiver without leave of the court. 
JEdw(w^% 071 Bee. 125 ; Brooks v. Grreatliead^ 1 Jac. ^ Wok. 176 ; 
Angel v. Sndth^ 9 Ves. 335 ; Johns v. Olaughton^ Jacob Ch, 672.) 

The whole doctrine upon this branch of the case, as gathered from 
the above authorities, is succinctly and correctly given by justice -Hey- 
denfeldty and concurred in by the other judges, in the opinion reported 
in 6 Cal, 113, quoted supra (See also Adams v. Haskell ^ Woods^ 
6 Cal, 316. 

Eqtuty jurisdiction in this action is not affected by the provisions of 
our insolvent law, and it is unimportant whether or no there was a 
special assignment by the parties to the receiver, Cohen, Sometimes, 
in case of real property, courts of equity have required a written as- 
signment ; but this is not deemed necessary. Plaintiff and defend- 
ants, being bankers, were denied the benefit of the insolvent law. All 
assignments made by insolvent debtors for the benefit of creditors, are 
declared void in this state ; but it does not follow, that an equitable 
sequestration of property in an equity suit is an assignment by an in- 
solvent debtor, within the meaning of the insolvent law ; nor has it been 
held, that a judge, acting as chancellor cannot, in a proper case, appoint 
a receiver, and thereby vest a fund, during Utigation, according to the 
jurisdiction and practice that has obtained in courts of equity. On the 
contrary, the supreme court, so far as it has indicated its views, ad- 
here to the equity rule. In the case of Groschen v. Page, 6 Cal. 
T.38, which went from this court, and involved the validity of an assign- 
ment for the benefit of creditors, the court says : " The firm was in- 
solvent, and the only way in which the property could be disposed 
of was by biU in chancery, to distribute it ratably among the 
creditors. '^ 

The above outline of the facts, and general principles of law ap- 
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plicable thereto, being disposed of, some propositions remain to be con- 
sidered in order to determine the destination of the funds upon the 
decree of distribution. 

3d. Was the property in this action svJtject to attachment or gar- 
ishment at any time after it went into the hands of the legally appoint- 
ed receiver ? 

The recognised rules of law and equity, as above referred to are 
against it. 

The supreme court, by its decision in this action Qut supra) when 
Cohen and Jones were before them, claiming exemption &om the 
order of this court, directing them to pay oyer the fund to the new 
receiver, because it was attached in their hands, declared unanimously 
that it was not the subject of attachment. 

Subsequently, January Term, 1857, in the case of the County of 
Yvba V. Adams ^ Co. and others, they recognised and adhered to the 
same principle ; Brummagim ^ Co.^ held as bailees of Cohen the re- 
ceiver in this action^ $75,000. The county intervened, claiming to have 
a lien and judgment on the fund. The court says : ^^ The fund being 
in the custody of the law was not liable to seizure : the only parties 
contesting are certain creditors y who claim to have a lien upon the fund 
by reason of having attached it in the hands of Brvmmagim ^ Co. It 
appears that the levy of such attachment was made whilst the fund 
was held by Brummagim ^ Co. as the bailees of Cohen ; a receiver 
duly appointed by a cornpetent court waSy under the former ruling of 
this court not liable to be attached. It follows that the defendants '^ 
(the attaching creditors,) " have no lien upon the fund in dispute." 

EflForts have frequently been made to reach, by attachments, money 
paid into court, or in the hands of officers of the law, — such as sherifis, 
clerks, receivers, assignees in bankruptcy, administrators, etc.« and 
numerous decisions are referred to in Mr. Drake^s late work on at- 
tachments. As a general thing it has been held that fimds in the 
hands of those officers are exempt from attachments. Drake on A9- 
tachmentSj §489, and authorities cited. In regard to receivers, the 
decisions are uniform — at least I have found no adverse authority. 

K this fund is subject to attachment, could not the court from 
whence the attachment issued, under §§ 128, 142 Practice Act, com- 
pel its delivery to the sheriff ? A court of equity might, in that event, 
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by proceedings at law, possibly in an inferior court, be compelled to 
yield its jurisdiction, and would not have the power even to order pay- 
ment of the disbursements made under its authority for the protection 
of the fund. 

By the records of the court it will appear tiiat after Cohen entered 
upon the duties of receiver, various eflForts were made to attach' and 
obtain possession of the fund in court, by process issued out of, and 
proceedings had in the late superior court. Parties thus interfering, 
were by the judge then presiding in this court, held guilty of a con- 
tempt of court, and exonerated on condition of relinquishing their pre- 
tended claim to the fund. Should these parties, who, under the order 
of this court yielded their remedy, acquiesced in a principle of law 
then announced and afterwards promulgated by the highest legal tri- 
bunal in the state, now lose all claim to this fund, and some bolder or 
more fortunate parties be permitted to sweep it all, by the same pro- 
vifflonal remedy they were denied ? Would it be just or equitable, now 
to declare, to the mass of creditors, who have in good faith intervened, 
upon an order made for that purpose in this court, upon the authority 
of the supreme court, inviting them to present their claims — ^you have 
failed to attach the fund held by the court for your benefit, which you 
had authoritatively been told was not the subject of attachment, and 
cannot share in the distribution ? This would indeed be keeping the 
word of promise to the ear and breaking it to the hope. To so hold 
seems to me would neither be consonant with law, which is said to be 
the embodiment of human reason, nor with equity, which in its true 
and genuine meaning is the soul and spirit of all law. 

But it is contended that the supreme court by another decision — 
July term 1857, in the matter of this intervention of Lynch and 
others — made in this action, have in eflFect oven-uled the decisions 
previously made, and settled the law upon this point contrary to the 
doctrine as theretofore announced. I do not so understand the opinion 
or judgment. I consider it the duty of this court to follow the 
authoritative decisions of the supreme court : they are imperative in- 
structions to which any adverse views entertained by this court must 
yield. This decision in the matter of Lynch was upon writ of error : 
the judgment removed I am informed of; the transcript or return to 
ttie writ of error I did not see or certify ; nor to my recollection was it 
made under the direction of this court. I am therefore uninformed as 
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to their contents, and do not know who among the creditors or parties 
had notice of the writ or appeared therein. 

In the EnglUih and United States courts the practice on writs of 
error are to some extent regulated bj statute. In this state we hare 
no statutory provisions — ^an appeal only being provided for — and the 
comibon law must be our guide. In JEnghmd the writ issues out of 
the court of chancery on final judgment in common law and not in 
equily cases, and removes only the record. It does not lie for error 
in fact. The return is made by a transcript and the original, taken 
by a judge in person, or by a transcript certified according to practice 
which is not the same in all the courts. Now I must presiune this 
writ of error was regularly issued, and that all proceedings under 
it were regular and in due form, and I only have referred to it in this 
connection with a view of determining by the general law and by the 
judgment and record removed, and the judgment of the supreme court 
thereon, what was decided and what are the instructions by the de- 
cision to this court. 

The judgment removed is referred to in the opinion of the court 
as follows : that the court '^ permitted the intervention tp be filed, but 
refused to stay proceedings or aSbrd affirmative relief." 

The record, directly connecting itself with the judgment, was the 
complaint of intervention and answer thereto, and I suppose this re- 
cord was before the supreme court. It must be remembered, previous 
to the writ of error, no trial or hearing had been had before this court 
upon the intervention ; that, as the judgment reads, was refused. 

The law did not require the whole {HX)ceedings in this action to be 
sent up, and I cannot infer from the fact that a writ of error issued to 
remove a particular judgment, affecting the interveners, that the 
whole proceedings were before the court. I am supported in my con- 
clusions by the opinion of the court, and some expressions therein 
contained. In the opinion, no allusion is made to the entry of the de- 
fault — ^the order of reference to take an account of all claims, (including 
those of the intervenors,) or the report of the referee thereon and its 
confirmation, all which had transpired before the writ of error was 
issued or returned. 

In the opinion, the court says : ^' The proceedings are under the 
control of the partnership alone, and may be dismissed at the will of 
the party." *♦♦♦♦* 
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" The creditors are not parties. It is a suit between the members 
of the partnership, and until a decree of dissolution, the plaintiff may 
deal with it as he pleases." 

Now, it appears here of record that at the time the writ of error was 
presented to this court, and the judgment it removed- was entered, 
there was a default and a decree of dissolution, and that the creditors, 
to the extent of more than one and a-half millions of dollars had inter- 
rened, and had their clabns audited and allowed, under the authority 
and order of the court ; and among them will be found many, if not all, 
of those who have filed special complaints of intervention. These facts 
could not have been before the supreme -court. 

Again, and in conclusion, the court says : " For the purpose of this 
investigation, it makes no difference w^hether the appellant obtained his 
judgment before the decree of dissolution ; for, if the proceeding was 
instituted for the purpose of hindcrmg,' delaying or defrauding credit- 
ors, it may be attacked on that ground at any time before a final dis- 
tribution of the assets." 

Now, the only evidence of any such purpose as is mentioned, before 
the court, was the allegations contained in the pleadings. The inter- 
venors had introduced no proof in support of the allegation of fraud, 
or as to the time, or manner of levying their attachments ; and th© re- 
cord contained none. 

The decision of the court, as I understand it, is to this effect : The 
judgment removed from this court is reversed, and the intervenors are 
entitled to be heard upon their complaints of intervention. I have care- 
fully considered it with a view of treating it with respect, and perform- 
ing my duty herein ; and I am unable to come to any other rational 
conclusion. I cannot suppose or find anything in the opinion to war- 
rant the conclusion here claimed, that the court intended. to instruct 
, this court that the intervenors are entitled to bfe paid what they claim 
by their intervention, and without proofs, when it has been made to 
appear that at the time their alleged attachments were made, the fund 
claimed was in the custody of this court in an equity suit pending and 
undetermined. 

4th. What standing in the action and before the courty have the 
9pecial intervenors^ and to what relief are they entitled? 

The plaintiff, in his complaint, asks that the partnership assets be 
^tributed among the creditors ; to this no objection is interposed by 
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the defendaDts. The order of reference was made fbr all the creditors 
to appear and prore clume, etc., to enable the court to cairj into effect 
one of the objects of the action. The order was general, and applied 
to all and every kind of claim whether or no it was entitled to prefer- 
ence or priority. Those who liien i^flpeared and proved their daims, 
are in the position of intervene, by the express order and consent of 
the coort. The q>ecial intervendrshad the same li^ts and pnv&eges 
in regard to notice, etc., as liad the mass of the creditors. I have not 
examined the entire list of the creditors and claims contained in the 
volnminous report of the referee, but have done so sofficieniiy to ascer- 
tain that at leai^t a majority in interest of tbe special intervencJrs ^d ap- 
pear and have the same claims andited, which are set forth in their special 
interventions. Is not this an election of remedy by wbich they are 
concluded ? By tbrir complaints they neither join witii the plabtiff 
in claiming wbat is sought, nor with the defendants in resis&g ; nor do 
they demand ailything adversely to both. They claim to be creditors 
with special liens, which entities them to preference of p&yment out of 
the partnership assets. Theise liens as they have shown, were ac- 
quired since the commencement of plaintiff's action and while the fund 
was in the custody of the court for the purpose of distribution. Neith- 
er plamtiff or defendants have any pecuniary interest in the interven- 
tions — as agmst them they are nugatory — ^the only pa^rties to be 
affected by them are the mass of creditors, made parties under the or- 
der of the court, among whom are at least a portion of the intervo- 
nors. K we should desire to indulge in the niceties of reasoning, the 
interventions might, to some extent, be regarded as interventions 
agsdnst the interveners themselves and the creditors at large. The 
creditors, however, have not been served, and strictly are not Bound 
to notice the interventions. 

In the -matter of Soiling^ Hurtdl and others, and tiiatof Wcdn" 
wrigktj the complaints were filed and referred on the same day, oa 
motion of the intervenors therein, without service or answer of any 
kind, except as is contained in the facilitating stipulation of the plidn* 
tiff's and defendant's, attorneys. The creditors do not appear to have 
bad any part or voice in the matter. The court will not allow the 
plaintiff or defendant to stipi^ate away their rights, if it is claimed that 
the stipulations are of such effect. No proofe in the case of either in- 
tervention have been introduced to sustain the charges and allegations 
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of fraud. Should fhis court, then, pronounce that the plaintiff hM 
fraudulently instituted this suit, for the purpose of hmdering, dehiTiiq; 
or defrauding creditors, when the parties have voluntarily surrendered 
fheir property to the control of the court and asked that it be dis- 
tributed among their creditors, and that the mass of the Creditors, who 
are in no way implicated, should be pumdied by this suspicion of fraiid, 
to such an extent as would be equiyalent to depriving ihem of all par- 
ticipati<m in the fond ? 

The acts of the parties and the allegations in tiie plaintiff^s con^ 
plaint, in the absence of proof, ought to rebut any presmnption of fraud 
against them, and as for the mass of the creditors, fhey are not charged 
with or implicated in the fraud. But I am unable to discover iipoai 
any principle of justice, how fraud, if dearly proven, could ghre to the 
interveners a right to attach a fund in court, or obtain a preference ai 
payment over the other creditors. If there has been a fraudulent 
combination or confederation between the parties, or any of them, and 
the receiver, Ooheriy or any other officer, does it result as a consequence 
that all the creditors, except the intervenors, must suffer? K these 
allegations of fraud are true, the remedy is against the receiver and 
upon his official bond, for any violation of duty whereby the fbnd has 
been diminished, or the estate defrauded. 

In connection with this branch of the case, it may be noticed that 
the validity of the attachments in other respects is not beyond question. 
It has been held in this court, and elsewhere that an attachment is a 
remedy not a Ueriy to be pursued according to the requirements of the 
law, whereby a security is obtained for the satisfaction of any judg- 
ment that may be recovered. The statute regulates the whole proceed- 
ing ; the making the levy ; taking the property when it can be done ; 
how it may be released ; the proceeding when possession cannot be ob- 
tsdned ; examination of the parfy, and order of court to compel deliv- 
ery to the sheriff; the sale and appropriajion by that officer, upon 
judgments according to priority, etq., are all specially defined. Upon 
the report of Mr. Hcdght^ and by the attachments tiiemselves, it is not 
clear ths^t the intervenors have pursued thefar remedy according to the 
requirements of the statute. 

If, however, they have done so, can they not enforce and perfect it, 
under the provisions of the act, in the courts from whence the writs 
issued, aided if necessary, by the judgment of the supreme court on 
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appeal ? It is true, courts of equity will sometimes settle preferences 
and liens in cases of conflict, when Uiere is no other mode of doing it; 
but this is not a suit originating out of a controversy of such a nature. 
If the property was in the custody of the court at the time it was at- 
tached, should not the consent of the court have been first obtained ; 
or was it necessary to garnishee the court ? It was not a proceeding 
inrem^ inasmuch as the officer did not get possession of the property. 
Most of the attachments were served on Cohen; by the statute he be- 
came liable personally for the moneys, etc«, in his possession ; he, by 
order of the court, transferred the property to the assignees, and the 
assignees again to Naglee. Did the liability, ex-offido^ go with the 
transfer, and did NagUe^ ex-offidoy become liable ? 

The following conclusions are supported by the authorities, and in 
my opinion are inevitable : 

That the fund and property in the custody of the court in this action 
was not the subject of attachment in the hands of its duly appointed 
receiver. 

That the special interveners have no lien by attachment, judgment 
or execution upon the &nd in court in this action, as claimed in their 
complaints whicl^ entitles them to priority of payment out of that fund. 

That the substantial allegations of the complaints of intervention are 
not proven, and that the other creditors made parties by the order of 
reference ; and report thereon, to take an account of claims, etc., are 
Bot affected or bound by anything therein contained. 

6tii. It remains to be determined what should he the order and de- 
cree of distribution. 

By the reports on file and confirmed, it appears tliere is a balance of 
f 50,000 now in the hands of the receiver ready for distribution. That 
there is also about the sum of one hundred thousand dollars belonging 
to the fund in litigation, besides a claim against a former receiver, bills 
receivable, etc. 

The decree should be final as to the disti-ibution of the whole fund so 
that there will remain nothing to be done but to make the payments 
according to the decree, as the funds may now be, or may hereafter be- 
come, ready for distribution. 

As I have heretofore stated, it is a doctrine of courts of equity, that 
when the court has gained jurisdiction of a cause for one purpose, it 
usually administers general relief. Actions may be instituted for the 
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parpoae of settling preferenees of pajment and priorities among easting 
Hens in oases of ocnffict, and where there is no otiber safe or eonyenient 
teaytAf. In suoh cases and generally, says Mr. Story (1 Sq. Juris. 
1^ 658,564,) in ihe eoiirse of the administration of assets, courts of 
equity, ac(iordmg to tike maxim, j^Jquitas sequitur legemy Mow the 
same rule in regard to legal assets which ar^ adopted in courts of law. 
In like manner they recognise «nd enforce all antecedent Uem and 
charges in rem.y according to their priorities. Equitable assets as a 
general rule, are distributed equally emi pari passu among the credit- 
ors, without any reference to the dignity or priority of the debts ; for 
courts of equity regard all debts in conscience as equal, jure natu- 
rdlij and equally entitled to be paid ; and here they follow their own 
&yorite maxim, equaliiy is equity, " j^quitas est quasi cequalitas.^^ 
If tixe fund Mia short all the creditors are required to abate in propor- 
tion. 

Says chancellor Kent (^Moses vs. Mugatroyd^ 1 John Ch. 180.) " the 
general doctrine is to encourage as much as possible the idea of equi- 
table assets, because equality in the payment of debts is equiiy, and 
the rule of distribution in chancery, is founded on principles of natural 
justice. When the assets are considered as equitable, then it is well 
and uniformly settied that they are to be distributed among all the 
creditors, pro rata, without pving preferences." 

If the iitervenors had legally levied their attachments before 
the property went into the custody of the law, equiiy would recognise 
and reward their superior diligence ; but, when the act by which they 
claim to have obtained their priorities was in violation of law, in con- 
tempt of the authority of this court, and, I am almost inclined to say, 
an inequitable attempt to exclude the mass of the creditors from 
sharing this fund, it would be well to recall the maxim, which, as has 
been sdd, lies at the foundation of equity jurisprudence — ^" He who 
seeks equity must do equity." 

The fund in court is all partnership property. I believe there have 
been no debts proven against the individual members of the firm, but 
all are agiunst the partnership ; there are no priorities or preferences 
in other respects among the debts allowed, and no liens \i\x)n the fimds 
in court ; it matters not, therefore, whether the assets be deemed legal 
or equitable, for in either case, according to the equity rule, they must 
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be difitribnted pro rata among all the partnership creditors whose 
claims hare been reported and confirmed under the orders of this 
conrty to the extent that they haye been confirmed. After paying 
these, the individiial debts of the partners should next be paid if any 
there be, etc. 

This will be placmg all the creditors upon an equality, and in the 
same poniion they were when this fund went into the possesion (^ t)ie 
court. This, according to my views, is equitable and just to all, and 
wrong to none ; and to see justice prevail, is the only object that has 
induced me to g^ve this matter this extended consdderation. 

Should I be in error the whole case will be in condition for review, 
upon the whole facts and proceedings, before the supreme cclurt, where 
by its decree the various questions arising may be settied, and the de- 
eree of this court be mo<Med or a new one ordered as piay be deemed 
equitable and just, which will be, a final determination of the order of 
distribution. 

I found this action pending — a legacy firommy predecessor — ^when I 
entered upon this office. It has progressed slowly and been attended 
with great delays which, as the^ records will show are not chargeable to 
the court. In its various proceedings and ramifications it has entailed 
upon the court a great deal of labor and investigation ; without, on 
many occasions, the assistance of counsel, whilst the parties who are 
interested and awaiting the result may be counted by hundreds. In 
behalf of the court, I can say when the various matters have been sub- 
mitted for decifflon, I have disposed of them within a reasonable time, 
as soon as the current bu^ess of the court allowed me opportunity for 
examination. 

Opposition, appeals, difficulties and embarassments have attended 
most of the orders and judgments of the court made in this action; 
sometimes to compel obedience to them has involved the performance 
of unpleasant duties, and the exercise of extreme remedies which were 
calculated to engender bitter and resentfiil feelings. In those matters 
as weU as in announcing this opinion, I have acted from a sense of 
justice and in discharge of what I considered a duty. 

A decree of distribution ordered as is herein indicated. 
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GASKINS vs. GASKINS .♦ 
Twelfth District Court for San Franeisco Co.y November^ 1857. 

DiVORCH — ^EXTBSME CkUELTT — ^BODILT FeAR. 

liXtreme craeltj is such conduct on the part of either husband or wife, whether mani- 
fested by words or acts or both, as by the common understanding and judgment 
of mankind, living in civilized societies, onght npt to be borne by the other party. 

In an action for a divorce by a wife, on the ground of extreme cruelty, it is sufficient 
that she should prove repeated, deliberate, and grdnndless imputations by the hus- 
band in the presence of others, against her chastity. 

It is not necessary that any one act ampunting in itMlf to extreme cruelty, should he 
proven ; an accumuMon of acts of an harsh, and annoying nature, may be suffi- 
cient to sustain an action on that grounds 

Condoned acts of cruelty will be revived by subsequent harsh treatment. 

Threats of bodily in^iry* in the event of the subsistence of the marital relation, are 
proper to be considered in deciding an issue of extreme cruelty. 

Action for a divorce brought bj a wife on the ground of extreme 
cruelty on the part of- the husband. The evidence established that 
he had repeatedly, in the presence of others, charged her with a want 
of chastity, and had, on at least two occasions, inflicted bodily injury, 
though of rather a slight character, upon her. That they had been 
married about nine years, and had two children. That she had left 
him once, leaving the children with him, and subsequently at his soli- 
citation, retulmed ; that she afterwards left him again, on this occa^on 
taking the children with her, and repeatedly re&sed to return ; that 
since this last separation he has frequently threatened to inflict bodily 
injury upon her, and t© shoot her if the opportunity should ever be 
presented ; that he has also upon various occasions, repeated the above 
charges, and once under aggravated circumstances, assaulting her 
publicly in the street at the time, and accusing her before the crowd, 
whom the incident attracted. 

No evidence was introduced on the part of the defense. 

S. ff. BrocUe and &. F. ^ W. K Sharps for plaintiff. 

Pixletf ^ STniihy for defendant. 



*See Bupra Puniaf vs, Pur^, 51. 
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S. H, JBrodiej to show that sul)sequent ill-treatment would revive 
condoned cruelty, cited Whispell vs. Whispcll, 4 Betrb,, S. C. i?., 
217, 221 ; Evans vs. Evans, '2 Haggart, IJc, IL 70, and 2 Barb. Ch. 
Prac, 262, and authorities there cited. That threats without an 
actual assault, coni?titttte extreme ' cruelty. Harris vs. Harris, 2 
PJuUim,j 111 ; Evans vs. Kvans, supra. That the language used by 
defendant, j'^ se, constitutes extreme cinielty ; Whispell vs. Whispell, 
siip'a. 

F, Pixie)] argued coiitra generally, that the facts proven did not 
substantiate the charge relied upon to obtain the divorce. ' Three 
issues were framed to be passed upon by the jury : 

First, — The substantiatior* or otherwise of the charge of habitual 
intemperance preferred against the defendant. 

Second. — that of extreme cruelty ; and 

Third. — Of a counter charge of infidelity against the wife. 

The introduction of proof upon this third issue was expressly aban- 
doned by counsel for the defendant upon the commencement of the 

trial, as was also that upon the first, by counsel for plaintiff, leaving the 
second, that of extreme cruelty, as the only one to be passed upon by 
the jury. 

Norton, J. — G-eiitlemen of the Jury : The statute of this state 
regulating the subject of divorces, authorises them to be granted in 
vurious cases in which, in a large number of the other states, they 
are not permitted. Here they are allowed absolutely where the hus- 
band, being of sufficient ability to support the wife, neglects so to do, 
"where either party is guilty of habitual intemperance, or extreme cru- 
elty towards, or wilfully deserts the other — causes which, in the major- 
ity of the other states, will only authorise a divorce fpom bed and 
board. For this reason reported cases of divorce on the ground of 
extreme cruelty are not very numerous, and these are usually decided 
by a judge without a jury, in which his conclusions upon the facts are 
given instead of definitions or rules of law for the instruction of juries ; 
and hence we do not find in adjudicated cases a clear definition of tliat 
which constitutes extreme cruelty, and which is exactly applica])le to 
these words as used in our statute, and can be considered as deter- 
mining that act or combination of acts, which, under its provisions. 
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-will authorise a divorce. There is but little difficulty in deciding, 
whether certain facts do or do not amount to extreme cruelty, but 
there is great difficulty in giving a general definition of extreme cruelty ; 
perhaps, however, it may be said to be such conduct on the part of one 
of the parties, whether manifested by words alone, or by personal vio- 
lence, or by both, as by the common understanding and judgment of 
mankind, living in civilized societies, ought not to be borne or tolerated 
by the other, which is prpbabbly as near a definition as the court can 
give, to aid you in coming to a conclusion upon the pohit. Formerly 
it was said that language almie could not constitute extreme cruelty ; 
that to sustain this charge, there must be some act of personal violence 
committed, such as beating the wife, or otherwise severely maltreating 
her. In modern times, the rule becoming gradually relaxed, this doc- 
trine has been denied, and words alone of an insulting, opprobrious and 
injurious character, have been declared to constitute of themselves, ex- 
treme cruelty. Th^re are two points in this case which you should 
properly consider separately: first, the acts complained of, com- 
mitted by the husband towards his wife before, and secondly, those 
committed after her separation from him. With regard to these latter, 
you should, in determining the character of their bearing upon the 
case, and the importance or otherwise to be attached to them, very 
cai'efuUy weigh and consider the surrounding circumstances. I do 
not charge you that you must disregard them altogether, but that you 
should be cautious not to forget the circumstances attending them, and 
the position of the parties at the time of their commission, as working 
a. palliation or otherwise so far as they are concerned. 

The first act of violence complained of, and m proof of which evidence 
has been introduced, was that which occurred in October, 1853. This 
was afterwards forgiven, not necessarily in express language, but by 
the mere fact uf the sub.>'cquent cohaljitatlon, by which the law pre- 
sumes forgiveness, but annexes the condition of proper conduct and 
kind treatment on the part of the oftending party for the future, and 
a non-compliance on his or her part with this implied condition, has 
tlie eifect of nulUfying the implied forgiveness, and remitting the 
injured party back to the original injury, that is, that subsequent acts 
of the same kind, revive condoned cruelty, or in other words, make 
the acts complained of cont'muous and connected, and as though the 
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forgiveness had never been granted. So that in taking into concdder- 
ation this first fact, in connection inih the others which have been 
proven, yon are to disregiaud the intervening forgiveness, and to deter- 
mme whether or not aU the facts taken together, unitedly amount to 
the extreme craelty of which plaintiff complains. 

Sometimes a single act of and by itself, is extreme craelty ; as where 
the husband should severely beat his wife, or otherwise inflict a serious 
bodily injury upon her. But an accumulation of acts, all of an unkind, 
harsh or cruel character, but none of which would, by itself, authorise 
a divorce, may, when considered together, constitute extreme cruelly. 
And also, when the mere acts complained of would not, by themselves, 
even when considered together, authorise the relief sought^ yet tiie 
words and language by which they may have been accompanied, must 
be also considered, and if of a character to wound ihe sensibilities and 
hurt the feelings, they may, in connection with the acts, make out the 
charge of extreme cruelty. In the present case tbt defendant has 
firequentiy used coarse and offensive language towards his wife, and has 
repeatedly given vent to imputations against her chastity. Some inr 
didgence is due and must be shown to every one oa account of infir- 
miiy of temper, which may palliate, and even excuse a coarse, harsh 
or insulting expression towards his wife, hastily expressed under aggra- 
vating circumstances ; but where it takes the form of a deliberate 
charge, and that of the character which I have mentioned, is 
spoken in the presence of witnesses, and habitually repeated, then 
such acts constitute extreme cruelty. If you should conclude 
from a full consideration of the evidence, that the acts charged against 
the husband as having been committed before the separation do not 
sustain the issue presented to you, you are then at liberty to consider the 
subsequent acts. But in determining the proper weight to be attached 
to these, you must, as I have already stated, take well into considera 
tion the surrounding circumstances — ^the fact that the plaintiff was then 
living separate from her husband, and that she had refused to return, 
and that he was not permitted to see her or the children whom she had 
taken with her. It is proven that he has threatened to commit bodily 
injury upon her, to cowhide her, and to shoot her whenever he should 
jBnd the opportuniiy. The testimony upon this particular point, how- 
ever, should be received with some degree of caution on account of the 
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nature of the subject to which it refers. Had he ssdd that he would 
cowhide* her if she did not return home or something to that effect, it 
would be a very different thing from a threat to cowhide her at all 
events if the opportunity should present itself, while yet the difference 
in the actual remarks themselves, is not so great that auditors would 
necessarily notice it, or might not readily mistake one for the other in 
their recollections of them narrated sometime afterwards. However, you 
are to judge how far these threats manifest such an intent upon his 
part to carry them into e mention as would warrant, or give her reason- 
able cause to fear their actual infliction; and can take those threats 
into consideration with the other tacts in deciding the issue of extreme 
cruelty, which has been Submitted to you. 

As to the first ^d third, they having been framed and subnutted, 
must be passed upon by you, and there having been no testimony in- 
troduced in support of either of them, you wDl in both instances, find 
negative answers. 

The jury found affirmatively as to the second issue, and negatively 
as to the first and third. 



BADGER vs. SCANNELL. 

Twelfth District Courts for San Francisco Co.^ November^ 1857. 

Sheriff — Assignee. 

An outgoing sheriff cannot be compelled to transfer papers and effects to his successor 

in office, by order of court, made in particular cases. 
A sheriff cannot be removed from the office, or trust of assignee in insolvencj', upon 

an allegation of the insolvency of himself and of his official bondsmen, either 

before or after his term of office as sheriff expires. 

The facts are fully given in the opinion. 

A. P. Crittenden, for plaintifi". 

McDougal and Sharp, for defendant. 

Norton, J. — ^This is an alternative application made by Badger, an 
80 
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iiiaolyent debtor, and Doaae, the present sheriff of this county, to have 
the property of the former, now in the hands of Scannell, the preceding 
sheriff, who holds them as as^gnee transferred, to Doane, or some other 
assignee ; the first branch of the motion being based upon the right of 
Boane to take them as Scannell's successor in office ; and the second, 
upon the alleged insolvency of Scannell and his sureties. 

It is not necessary to decide whether Doane has the right he claims, 
because if he has, it must be enforced in the ways prescribed by law 
to enforce .the transfer of all other papers and effects by the outgoing 
to the incoming sheriff. It cannot be effected by an order of court 
in.eJM5h case pending. 

On the other branch the motion must also be denied, because the 
fact of insolvency is denied by affidavits, and if this had not been so, 
I think this court has no power to grant the relief asked. The sheriff 
is liable on his official bond of sheriff, and does not ^ve special bonds 
in insolvency cases, as other assignees do. This bond is the only 
security required by the insolvent law. K his official bondsmen become 
insufficient, he may be required to renew them, or be removed from 
office, but he cannot be partially removed by depriving him of the right 
to exercise a part of his functions. If this remedy is ineffectual in 
case the term of office has expired, the defect exists in the insolvent 
Daw, and is beyond the remedial power of the court. 

Motion denied. 
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ABAXIK)NME>'T. 

Pabekt astd Child, 4, 

1 A person in possesoion by virtue of the 
licttuee of the government, may abandon 
his possession for a consideration, verbally 
auu' without a deed to another, who thereby 
becomes the possessor, under the license of 
the government. Stectns vs. Jatusy 45 

ACKNOWLEDGMENT. 

MORTOAOE, 1. NOTABY PUBLIC, 1, 2. 

1. In certifying an acknowledgment or proof 
of a deed, it is not necessary that an officer 
should use the express woras of the statute. 
Bran nan vs. Mesick, 24 

2. A county recorder is required to see that 
acknowledgments are properly executed 
before he puts them on record, aud should 
reftise to receive for record an improper or 
defective acknowledgement. Fogarty vk. 
Finlay. 58 

8. Where the certificate of acknowledgment 
by tlie husband and wife, attached to a 
mortgage, misnames the husband, but de- 
scribes the wife by lier true name, and states 
that she is known to the officer giving the 
certificate to be tlie person who executed the 
mortgage, the defect of describing her as tlie 
wife of the misnamed husband, is not fatal 
to the validity of tlie certilicatc, so far as 
concerns the wife, and if the crrur so far as 
conccnis the husband, be obviated by a new 
cert.ificate, on proof by a subscribing wit- 
ness, the proof of acknowledgment is suffi- 
cient. Luning vs. Brady. 268 



ACTION. 
1. A plaintiff cannot unite a cause of action 



for professional services, with a cause of 
action to cancel a promissory note. Me- 
Kinley vs. Garrison. d8 

. An action for money had and received, can 
be maintained against a person who, receiv- 
ing fi check on a banking Iiousfe for the use 
of another, fails to present aifd Collect it in 
proper time. Richards vs. Webster. 109 



ADMINISTEATOK. 

1. The capacity of a foreiffn administrator to 
maintain an action for debts due the estate 
of the foreign intestate, depends upon the 
locality of the assets^ as domestic or others 
y^ise. Lander vs. Smith. 818 

2. A foreign administrator cannot maintain 
an action for domestic assets, becaune policy 
demands that doniesrjc astiets be administer- 
ed at home for the bei;efit of domestic cred- 
itors, id. 

3. The fact that the demand is based npon a 
foreign judgment obtained by the adminis- 
trator after tlic death of the 'intestate, does 
not affect this incapacity. id. 

4. The conventional distinction formerly 
taken between the localities of as.»-et8, de- 
pending upon wlicther these are debts upon 
Hiinpic contract or judgment:!:, cannot now 
be nphohl. since thvi^ii are not regarded as 
de)>ts of ilitlbrent degn^es, but difll'reut de- 
grees of evidences of debt. id. 

5. A domestic administrator can maintain an 
action upon a loreigu judgment. id. 
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AMEmjyWEJUT. 

Bills, 14. Divorce, 7. 

1. The court is only aiithori:qed to allow an 
amendment to a comrilaint, by adding ano- 
ther count, '^ upon atlidavit snowing good 
caiise therefor." Ketler vs. KeUer. 62 



ANSWER. 

Default, 4. Demubbzr, 2. 

1. An answer setting foi'th an averment " that 
the money was ready at the time and place, 
to pay if the demand had been maac," is 
insufficient. Godfrey vs. Badger. 77 

21 A general denial pnts in ifsue the material 
and express allegations of the complaint, 
mnd is a good plea. Lee vs. Modt. HO 



AFFEABANCE. 

Faktiizrship, 8. 

1. An appearance by a defendant after judg- 
ment, wlio moves to open a default and be^ 
allowed to come iQ ana defend, is not such 
tm appearance as amounts to a bar of want 
of Jurisdiction. Chapman vs. Boinnan. £6 

ABBESTS. 
FBAUD, 4. MALICIOCTS rBOSECUTIOir, 6, 6. 

1. The validity and sufnciency of the affidavit 
on arrest cannot be exanUned into, on ha- 
beaa corpus. In re Waldron. 2 

% The fldlore to specify definitely and pre- 
cisely the charge upon which the defendant 
te held to answer, ii fatal. In re Be Hoe. 204 

8. A debtor may by a void or illegal contract, 
In good fkith attempt to dispose of his prop- 
erty, without rendering himself amenable to 
the statute authorizing arrests. Coleman vs. 
Okuhom. 291 

ASSETS. 

Admis^istkator, 4. 

1. Assets belonging to an equity suit, in court, 
and reduced to the possession of the receiv- 
er, are not the subject of attschmcnt in an 
action at law. Adams vs. Haskell. 802 

2. After a reference and notice for all credi- 
tors to prove claims, &c.. the court will not 
allow the parties to etipuiate awav the rights 
of those who have intervened ll>efore the 
referee. id. 

8. If no preference!* or priorities of payment 
or liens are established, the assetA will be 
distributed pro rata among the creditors, id. 

ASSIGNEE. 

Contract, 1. Sheriff, 6. 

ASSIGN3t(£NT. See Iksolvekcy, 3. 

1. In the absence of all proof that an assign- 



ment was made by compulsion of law or 
under bankrupt or insolvent laws, it must 
be regarded as a voluntary assignment. 
Forbes vs. ScanneU. 132 

2. In an assd^ment it is sufficient if the debt- 
or unconditiouallv and unreservedly trans- 
fers the whole of nis property to assignees 
for the benefit of all his creditors. id. 

8. The omission to annex the usual schedule 
is not sufficient to avoid an assignment, iu. 

4. It is settled in the United States, that as- 
si^mcuts directly to creditors are not valid 
unthout their assent, but if made to ti*URtcee 
for their benefit, it does not require their as- 
sent to it. id. 

6. In determining the validity of an assign- 
ment, the question is not whether fraud may 
be committed by the parties to it, but wheth- 
er the instrument is fraudulent in its opera- 
tion, id. 

6. An eanitable sequestration of property In 
an equity suit, is not an assignment within 
the meaning of our insolvent laws. Adams 
vs. BaskeU. m 



ATTACHMENT. 
Bills, 4, Daxaoes, 1. Ustdertakiitci. 4. 

1. An attachment Hen survives a surrender 
in insolvency. Folger vs. His creditors. 6 

2. Discontinuing a suit brought bv attach- 
ment is not a judgment such as will entitle 
the defendant to recover damages against 
the sureties. Lyon vs. Robertson. Ill 

3. The mere presence of a party in the State 
of California does not constitute a residence. 
He must have established his abode here, 
and purpose to change his last place of i*c>i- 
dence Wheeler vs. McEntie. 281 

4. In delkult of these fiicts. he will be con- 
sidered a non-resident, and iiis property will 
be liable to attachment. id. 

BAILBIENT. 

1. The bailee is estopped f^om setting op title 
in a stranger. Hayden vs. Davis. 89 

2. Tlie bailee of money deposited for keeping 
by one in his own name, who had received 
it from a third party for the purpose of mak- 
ing a bet, according to the iubtructious and 
for the benefit of such third paity, but M'ho 
was not directed by such third party so to 
dc'po$<it the specific sum with sncii bailee, is 
not liable for the same to such third party, 
in an action brought bv the latter to re- 
cover the amount of the acposit. Hardy \f. 
Hunt. 8dU. 

8. Whether or not the bailee will be so liable, 
depends upon the relation of the depositor 
to the third party as agent, as bailee or as 
debtor, which dcpcndi" lipon whether or not 
the depOi>itor ami the third party treated the 
money as specific property or as currency, id. 

4. If the third party, when he parts with the 
money, contracts for the return or rc-dcliv- 
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cry thereof to anotlicr, the depositor is his 
npfcnt, or Ij&ilcc, and he retains his proiyei'ty 
in the coin in the hands of the second bailee ; 
l^at if he so contract for the et|uivalent of 
the money, in any currency, he makes the 
depositor his debtor, and parts with his 
property. id. 



BILLS OF EXCH^VXGE XSD FROMIS- 
80KY NUTE^d. 



EVIDKNCK, 4, 5, 6. Inbolyxfoy, 1, 2. 

ITATIOM, 8, 4. 



Lm- 



I. The lex loci ^eontraetns Should prevail over 
the Uxfori^ w)ierethei*c is a variance between 
them in regard to the law of demand of pay- 
ment on a promissory note. Godfrey TS, Bad- 
ger. 26 

3. A promissory note drawn by trustees of a 
cburchf.in their behalf, and executed by 
them, will not create a liability against a 
ehurch, but the trustees who signed it will 
be held liable. HaakeU vs. Cornuh, 112 

8. The ante-datinff of a note is not of itself suf- 
ficient to make it void, and is not unlawfiil 
if done for the purpose of carrying out the 
intention of securing the payee. J&Rtnty vs. 
Gladioin. 128 

4. Including the interest in such a note does 
not destroy the validity of the note- id. 

6. If any part of a bill is added to the am ount 
due the payee, for the benefit of the maker, 
to hinder, delay, or defVaud creditors, it will 
render the whole void and firaudulent. id. 

6. What constitutes a promise to pay in a 
written obligation? When a jprom'issorv 
note is payable at a |Mirticular pfncc in this 
State, payment must be demanded thrro. 
Robuiutm\%. Coady. 179 

7. Where promissory notes were given to the 
maker by the payee, and destroyed by the 
maker with the payee's consent,* the payee 
shonld conclusively show that the notes 
were not paid. jBotg^y vs. Eaton. 186 

8. In an action on a promissory note against 
the makers thereof, where the note was giv- 
en to a iiei-son Xo procure the signature of a 
third party, and was then to be delivered as 
the note of an association, the plaintiff can- 
not recover, unless he can show either that 
he came into poi^e^sion of it for a valuable 
consideration, or that the makers exprei^slv 
recognized Jt. Haskell tb. Comish. 254 

9. The holder of a bill, taking it after it be- 
came due fVom .the ni^ endorser, cannot 
maintain an action upon it against a second 
endorser^ whose name is upon it. JBoyd vs. 
WiUiston. 215 

10. '\v Jien the affidavits disclose that the plain- 
tiff* deliberately and voluntarily det>troyed 
the note, he murt b^ affirmative testimony, 
give some explanation of the act confii»'teiit 
with an honest or Justifiable purpot^e. to re- 
but the inference of its extinguishment. 
BajfUy vs. Eaton. 218 

II. A executes and delivers to a church foci- 
ety a promissory note, on the representation, 



by a tnistce, that the same can be credited 
upon the sum paid for ]>cwh. The trut^tea 
had no authority to make the representation, 
aird the church never having adopted or con- 
firmed it, would not have been bound there- 
by, licld, that the proraifssory note was 
made witliout consideration and therefore 
void. Caltary Church vs. McKee. 271 

12. Where a demand at a certain place is 
necessary, an averment that the plaintiff 
was there ready and willing to receive pay- 
ment, is insufficient. RMnson vs. Coady. 826 

18. In an action at law upon a lost negotiable 
note, the complaint must aver the loss of the 
note and the tender of an indemnity to the 
defendant' Lovie vs. Johnson. 888 

14. When in such an action plaintiff omits to 
make a tender of indemnity, and to allege 
the same in his complaint^ he cannot after- 
wards make the tender ana then amend by 
inserting ihls averment, the avowed object 
being to prevent the operation of the statute 
of limitation. id. 

15. The defendant in an action on a lost in- 
strument must show that it was negoti- 
able, id. 



BOND. 
See U2ri>EBTAKnro. 



BKIBERT. 

1. An indictment charging defendant with an 
attempt to bribe a public oflkitev. must allege 
the offer of something of a valuable nature. 
People vs. Beliieh. 87 



CHILD. 

See TABX3ST AKD CHIU>. 

CHOSE ny ACTION. 

1. The assignment of a cho^e in action must 
be averred in a complaint, it cannot be taken 
for granted. MeKinlay vs. Garrison. 98 

COMMON CAIiHIEBS. 
Teleobaph Compa>-ie8, 1 

COMMON LAW IN CHINA. 

1. Tlie common law is the particular law ap- 
plicable by treaty to Americans residing m 
China* Forbes vs. Scuund. 131 

COMECON PBOrERTY. 
HusBA^o) A]n> Wife, 1. 

COilTLAINT. 



Acnox.l. AifEyPMKXT.l. Bill^ 12.13.14. 
(hose IN Action, 1. I)ivou(k.7. Eject- 

iKJ UNCTION, 5. i}£T OFF, 2. 



KENT, 2. 
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1* A Gomplaint muBt be framed with the view 
Of obtain in ff tbe exact remedy sonelit, and 
the court wul not consider aflfidaYits intro> 
duced in an action, which get forth facts at 
variance with the relief sought in the com- 
plaint. Wood vs. Hambiy. 56 

2. A complaint which avers indebtedness for 
money had and received, is sufficient. De- 
wUC vs. Porter. 96 



CONFESSION OF JUDGMENT. 

JUDOMEUT, 6. 

1. The statute on confession of judgment 
must be strictly pursued. Cordier vs. ScfUoss. 

227 

2. The statement authorizing the Judgment 
should contain facts sufficiently ihll and 
complete to give ii^formation how the liabil- 
ity arose, and to show that the sum con- 
fessed therefor is justly due. id. 

8. It should also authorize a specitied sum, 
and not leave it to be ascertained by calcu- 
lation, id. 

CONSIDERATION. 

1. If property is sold while in the possession 
of the sheriflF, by virtue of an attachment 
duly issued, the "title wliich remains in the 
vendor will pass to the veiulce, but subject 
to the lien created by the attachment, and 
in an action by the vendor, on a promissory 
note given to him in payment for the prop- 
erty so encumbei-ed, the vendee cannot plead 
this lien as working such a failure ot con- 
sideration as will entitle him to recoup the 
amount expressed on the face of the note, to 
the amount of the lien. To such a vsnaee 
the doctrine caveat emptor applies. Selby vs. 
ROey. 244 



CONSOLIDATION ACT. 
Street Kef airs, 1. 

CONSTABLE. 
See Sheriff. 

CONTINUANCE. 

1. A defendant, a» well a» a plaintiff, may 
have a causo continued after the trial has 
couiviKMiccd, on tlie ground of surpripe. 
&inc/uz vs. iitout. 241 

CONTKACT. 

Limitation, 2. 

1. An assignee of a contract requiring the con- 
tinued performance tlicreof, cannot main- 
tain an action upon a breach by the otlier 
party, allejring in his comj)laiiit the jierform- 
auce of the conditions hy tlie a.ssiguee or 
agent. Jucksan vs. Beers. 90. 

2. "Where a conu actor is prevented by his 
employer irom doinp a certain act Avhitli lie 
had contracted to perform, in au action by 



the former to recover the contact price, he 
is entitled to the whole contract price, if 
proof cannot be adduced to show what the 
cost or profit would actually have beer 
Coffee vs. Meiggs. 248 



CONVEYANCE. 
See Deed. 



CORFOBATIONS. 

SUPEBYISORS, 8. 

1. Officers of a coiporatiun having been elect- 
ed and having entered upon their official du- 
ties, must be regarded as officers </e/ac^o, until 
ousted in a proceeding to determine their 
rights de jvre. Wood vs. Hamldy. 56 

2. Corporations possess not only such pow- 
ers as are expressly granted, but such as are 
necessary to carry into effect the powers so 
expressly conferred. Smith vs. Mayor of 
Sacramento. 70 

3. The legislature cannot confer upon a mu- 
nicipal corporation other legislative powei'S 
than those which are essential to the due at. 
tainment of the local ends for which it is 
instituted. id. 8&2 

4. The fhnds collected by municipal taxa- 
tion, can only be applied to municipal pur- 
poses, id. 

6. Tlie representatives of municipal corpora- 
tions, as trustees of the corporation pirop- 
erty, whether acquired by taxation or other- 
wise, coine i^eculiarly within the province 
of a court ot equity. ' id. 



COSTS. 

1. The necc!?.««ar>' expense incurred in titivel- 
in.^ Xq and f^-oih a place to take a deposition, 
will be allowed as disburtiements Hqfify 
vs. Elder. 38 

2. Disbursements as costs have a more exten- 
sive meaning in our x^i'actice, than under the 
common law. id 



COUNTY JUDGE. 

. The county Judge of a county adjoining 
the one in whicli a felony has been commit- 
ted, has no riglitto examine into the insan- 
ity of the i)risoner, and au order made 
therein is void. In re Holt. 20 



COUNTY RECORDER. 

ACKKOWLEDGMEKT, 2. 



COUNTY TREASURER. 

A county trea.surer is r('spojisible for 
moneys wliich Avere stolen from his custody 
without any negligence on his part. State 
vs. Marston. 122 
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COUNSEL. 
Valicious FBoeEoxmoir, %. 
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1. A city council has a right to employ eonn* 
sel other than the oity attorney, to j^oteet 
its interests abroad, although the olutfter 
may not provide for it OmM H. Ubtfori^ 



Sacramento. 



pro. 70, ton. 



2. A board of snpef visors have no power to 
employ additional counsel to proseetite 
criminals in the county. NeweU vs. El Do- 
rado County. 102 



CBEDHOR'S BILL. 

£zECUTIO^^ 4. 



rRiMfi. 

1. By reasonable doubt is not meidnt a ttere 
suspiciou that the defendant may be iimo- 
cent or guilty but a reasonable doubt of the 
defendant's guilt, after considering tue 
whole testimony. People vs. Garibaldu 286 

2. Kaliee aforethought if not conflsed to 
murder in cold blood, but extends to all 
eases of homicide where the act is done with 
such cruel circumstanees'asarethe ordinary 
indications of a wicked, deprayed and aban- 
doned heart. id. 



C&JJEUtT. 
PlYOXOX,l,2,8. 

BAKAGX8. 

llALIC^mS PBQBXCXmOV, 1. VvtAXt PtTB- 
Lie, 2. 8l«A^XB,8. TkLBQSAPH COX- 

VAinxB, 2. tJtmmeEAKXBfGt 4. 

1. Damages in consequence of inhiry to eredll 
and reputation, are not liabilities imposed 
upon the sureties on an undertaking on at- 
taohment^nd p^oof thereof is inadmissfble. 
XyoMTS. Ckappdli. 200 

2. Wherte fire used to genente steam is likely 
to prove destructive to property, the persons 
using it must ^vall themselves of wnatevw 
appuances^may have been pro vedcompetent 
to avoid the danger. Oerke vs. CU. Suam 
iWotr. Co. 278 

8. Where property has been destroyed by Are 
originating irom the^arks'discharged fi'om 
the gnioke pi^pe of a boat i^nning upon « 
navigable stream, in an action orougot by 
the ovmer of the property, ftgainst the own- 
ers of the boat for the damages sustained^ he 
is entitled to a verdict, provided he can 
sliow negligence on the part of the owners, 
either in the construction or the manage- 
ment of the boat at the time, and that uie 
damage was the immediate consequence of 
the negligence. id- 

4. Where damage is sustained in consequence 
of the unskillful execution of an act per- 
formed bj an ai'tizan, hired to do certain 
work iu his regular trade, the tortfeasor, and 
not the employer, is liable therefor. AvM 
vs. Clark. 285 



6. the employer is oiily liaMe where the rela- 
tion 6f master and senrftnt, or of j^ncipal 
and agent esdsts, wlUoh is |rott9M ease in 
the ahove instance. id, 

8. When the injury flS$M not tt6m flM nm 
ner of doing the work, hot from the fiet Ot 
its being done at all, or where the empl^yyar 
sanetions the manner in Which it is dove, 
thsrelktioikofpirihcipalandfegeatezisti. ttft 

7. Iff AB aMioB of tredpMi to feAonkrilflWi- 
ages for tiUory soatateed, fht piaihAfiT totfst 
not only prove that it resulted from tM Mf- 
ligence of the defiindKnt, but alsa thai it waa 
in no wise, howev&r d^ht^, tile eonae*- 
quence of nis own carele«neiror':pM0ivor 
ness. Waiert vs^ J|fita». - QS8 

DEED. 

HoXEflTBAD, 5. 

1. In the oonstrtietion o^ deeds aiii ntheiPin* 
struments, the cardinail rule is to arrive ai 
the true intent and meaning of the parties, 
and to give efl^t to that InMutlon, ii ft^fan 
be dt»ne without violating any rule of law. 
Stammam vs. Mesiek. Si 

2. Unrecorded conveyances are food acftinBt 
snlMequent purcShasers, when m the latter 
nudajldesy or malice, is shown to hare ex- 
isted, id. 

8. A oeed of land eonreys nothing Withoni 
deUvery. MUekOlrs. Wdden. 180 

4. It refl(tiires the silgnfttore of « wilb to diveat 
real esuite of its quuity of homestead| after 
being onoe so deoicated. id. 

6. A grantee in a deed abeolntiB upon its iMe, 
cannot invalidate nis own title excent on 
the grOnna of fraud, accident or mistake. 
Lee vs. Bo«m». 178 

8. When A gives a deed to B as a moftgage, 
and the terms of the mortgage are satiified. 
and B gives a deed back to A, this second 
deed will be considered as a simple release 
of the mortgage. SundirkuuiXB. Grifftth. 197 



DEFAULT. 

JuDoxzzrr, 8. 

1. A delknlt entered before the time for 
sweriuff expires, thodgh the Judgment be 
entered allerwardtf, is Irregular. Ikform vs. 
Marjfe. 97 

8. Under what circumstances the isonrt may 
refhse to open a Judgment, where the sppli- 
cation was made on the ground of snrpns 



Marshall vs. Bu^a$um. 



se. 
161 



8. If the afBdavits upon such motion show a 
discrepancy in the &cts, the court will not 
open the de^hult. id. 

4. tlie^laintifT delaying to take judgment 
by default, is equivalent tola consent to rive 
the defendant further time to answer. iBSU 
V8« Behhns. 196 

DEUVERY. 

MORTOAGE, 7, 8. 
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DEUAI^D. 

AjrewxB, 1. Bills, 1, 6, 12. 

1 . A demand of rent must specify the amonn t 
due. BumsllYB. Gregory. 84 



DEBfUBBEB. 

1. A demurrer to the whole answer must be 
snitained or overruled : it cannot be sus* 
tained in part or overruled in part Lee vg. 
mock. UO 

2. The demurrer to new matter in an answer, 
should specify the matter objected to, and 
not leare it to the oouzt to disooyer. Baker 
TB. YfmPeU. 158 



DESCKHnON. 
EjsCTMXirr, 9. Mostoaox, 6. 

DISBUBSEMENTS. 
See Qqvi%. 

DISCOKTDOJAKCE. 
Attachiixiit, 2. 

1. Counsel who discontinue a cause can deny 
the discontinuance, as a defense to a second 
action, when they appear for different par- 
ties. Lifon vs. Robertum. HI 

DISCOVEBY. 

BXCEIYZB, 3. 

DISTBICT ATTOBOTT. 
Fexs, 1. 

DIVOBCE. 
rABSNT AND Child, 8. 

1. It is esteemed cruelty for a husband to call 
his wife a harlot in the presence of others. 
Pitrseijf vs. Fursely. 51 

2. Extaene cruelty is not necessarily assault 
■Hd battery, but equally applies to defama- 
ation of character. uf. 

8. Condoned acts of cruelty may be revived 
by subsequent harsh treatment, id. Gcu- 
kina vs. Gaskins. 854 

4. Can a party sueing for a divorce, unite in 
a complaint charges of adultery and cruel 
treatment— 9v«re ? KeUer vs. KelUr. 02 

5. The court cannot interfere by injunction 
with the common property in an action for 
divorce, wflet<9 the action is for a separation 
a mensa et thorn and not a vUusulo matrunonii. 
Banks vs. Banks. 116 

6. In such a suit the court cannot appropriate 
or set apart property fbi' the mainteuauce of 
the wife. id. 



7. The complaint may be allowed to te 
amended in the prayer, and altered so as te 
pray for a divorce a vineuio matrimoHn. ti. 



8. A party aralyin^ for a divorce on the 
ground of haoitual mtemperance must show 
conclusively that the habit exists at the tine 
of the^ application. Wilkinson \», WOiinson. 

Itt 

9. If the husband should desert the wifie, she 
is entitled to Select her own domicil, and it 
is req^uired of her to obtain a residence of 
sufficient time in this state, to sue for a di- 
vorce. She. cannot claim her husband's res* 
idence here as her own, if it appear that shl 
has selected another for herserr. A want of 
support on the part of the husband mUst be 
proved to be wilihl, and not merely ths 
naked fact of neglect. Trovers vs. ZVotMn. 

177 

10. What constitutes such an ability, within 
the meaning of the statute allowing divoroet, 
on the part of the husband, to support the 
wife, that the omission on bis part to do it, 
will authorize a divorce? Thomas vs. Tho- 
mas. 248 

11. Where a wifb leaves her husband and emi- 
grates from another state to this state, with- 
out first acquiriug a domicil or residence 
indei)endent of her huirband's in the state 
whence she removes, bj the laws of this 
state her residence remains unchanged, and 
folloviTs that of her husband. Mome v«. 
Home. 818 

12. Where parties are divorced, and no divi- 
sion of the common property is demanded or 
made, wlicther tlie wife has a lien upon it 
for her moiety — qtuere ? Asnos vs. Griffin. 848 

18. Extreme cruelty is such conduct on the 
part of either husband or wife, whether man- 
ifested by words or acts, or both, as by tlie 
common uudcrstandiu^ and Jud^ent of 
mankind, living in civilized societies, oueht 
not to be borne by the other party. Gaskins 
vs. Gaskins. 8S1 

14. In an action for a divorce by a wife, on 
the flrrouiid of extreme cruelty, it is suffici- 
ent that phe should ])rove repeated, deliber- 
ate, and grouudlet's imputations by the hus- 
band, in the presence of others, against her 
chastity. id. 

16.. It is not necessary that any one act amount- 
ing in itself to extreme crneltv, should be 
proven ; an accumulation of acfs of aii harsh 
and ouiioyiniF nature,, may be sufficient to 
sustain an acuon on that ground. ' id. 

DOMICIL. 

Attachmgkt, 8. 4. Divorce, 9,11.- 

1. The domicil of the wife is with the hus- 
band. Wilkinson vs. Wilkinson. 161 

DOUBT (REASONABLE) AS TO GUILT. 

Cbixe, 1. 

EJECTMENT. 

1. Wliere possession of government lands In 
good faith is shown, the law presumes it to 
be by consent of the government, and will 
protect this possessor against those who 
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show title deriyed from the gOTernmcnt. 
Stevens vs. Janes. 45 

2. A complaint which flyers that plaintiff was 
sei2;6d and posf^essed of the land in January^ 
and that the deibndant ejected liim in April. 
is good. Mathews vs. KeUy. 94 

3. If F. executes a mortage upon real estate, 
And W. stands by and is cognisant of its ex- 
ecution by F. ond makes no claim to the 

Sropcrty, then W. is estopped IVom denyiiij 
itle is F. Morrison vs. Wilson. 



^^ 



4. Beal estate vested in A. lor the use of B can* 
not be bound by jud;rment« or claims against 
A. individually. Eldridge vs. See Yup Com- 
pany. 158 

5. The defendant in ejectment cannot set up 
an outstanding title against a plaintiff who 
proves a prior possession. Axmey vs. By- 
an. 253 

6. Actual possession of a portion of real estate, 
with color of title, will sustain ejectment for 
the whole tract dfescribed in the colorable 
title. D'hondt vs. Bongard. 258 

7. A pre-emption claim is not sufficient to 
maintain ^ectment, PoioeU vs. Bandy. 280 

8. Where title to land requires political ac- 
tion to perfect it, it is insufficient to sustain 
ctjcctment. Vallejo vs. Ajiderson. 282 

9. Where the bounds, mentioned in a grant 
from the Mexican government, give more 
land than the grant purports to convey, the 
eiving of judicial possession to the grantee, 
by metes and bounds, is necessary to enable 
hiinto maintain ejectment for a part thereof, 
of which he had not actual possession, id. 

10. A creditor taking real estate in satisfac- 
tion of a pre-existing debt, holds it free of 
all equities of which he had not notice. 



equities 
Hunter vs. Watson. 



851 



11. Possession is eqtiivalent to notice of an 
equity in the occupant, arising from an ac- 
quiescence by the grantor of the purchaser 
in the sale of another to the occupant, 
though not of an equity arising from an 
unrecorded deed to him from the same 
grantor. id' 



ENDORSER. 

Bills, 9. 

ESTOPPEL. 
EjectmisnTj 3. 

EVJDEXCE. 

1. Parol evidence is inadmisfible to contra- 
"dict or deny the legal import of a written 
mstrument. Lee vs. Evans. 178 

2. Affidavits, offered to prove the loss of an 
instrument, are admissible to lay the foun- 
datiop for secondary evidence, but are not 
allowed to prove the instrument itself. If 
they go beyond the proof of the loss and 



attempt to explain the contract;, they are so 
far inadmissible. Bagley \b. Eaton. 13^5 

3. Letters testamentary are prima facfe evi- 
dence of the decease of the party ta whoso 
estate they refer, and that he died within the 
proper county to give the court jviadiction. 
white vs. Morse 255 

4. Parol evidence is inadmissible in an Action 
on a note to prove any intention of the 
parties contrary to the legal effect of the in- 
strument. Boydxs. Williston. 216 

5. Affidavits as evidence of the loss or ae- 
struction of a note are received upon the 

ground that they are preliniioary and inci- 
ental, oddressecl solely to the court and not 
affecting the issue to* be tried by a jur\'. 
Bagley vs. Eaton, 2l8 

6. Where the foundation for the introduction 
of secondary evidence to prove the contents 
of a lost note, is laid by tiie introduction of 
the aihdavits of interested parties, the case 
must be proven before the jury by primary 
or Fccondary testimony as fully as if the 
affidavits liad not been introduced. id. 

7. Under the statute of this state, requiring 
an action to be brought in the name of the 
real party in interest, for a foreign admin- 
istrator to bring an action in his own name 
and then prove dv a foreign judgment a debt 
due the estate of another, would be a fatal 
variance. Lander vs. Smith. 318 

8. The fact that A. did not deny the existence 
of a certain indcbtc<Iiies«-\ chared against 
him by B. at a time when lliey )>i»tAengagcd 
about a different matter, i.s not sulhcient 
evidence in an action in as.^umpsit, brought 
by B. to sustain an avcnnent that A. was in- 
debted to him in an amount different from 
that which A did not deny, and with inter- 
est. McHenry vs. Martin 326 

9. Whether or ntft it would sustain an action 
at all, quaere? id. 



EXECUTION. 

JUDOaiEKT, 1. 

1. A judgment debtor Is not bound to notify 
the sheriff of his claim, to the property as 
exempt from execution before the day of 
sale. Nutting vs. ScaHifeU. 91 

2. The jur^ have a right to detenaiifle what 
tools and implements ai'e exempt. id. 

3. In supplementary proceedings the referee 
should not order a ^arty to pay the amount 
of a note over to plaintiff, but should compel 
the delivery of the note. E/liott vs. Jno- 
ett. 178 

4. The original remedy by creditor's bill is 
not impaired or superseded by the provis- 
ions of the statute regulating proceedings 
supplementary to execution. JkMaya. Stan- 
ford. 182 



5. Wliere a defendant confesses that he baa 
no proiHjrty, there is no necessity for any 
execution at all as it would then be utterly 
useless. id. 
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FEES. 

1. The fees of a district attorney allowed by 
Bta»'ite upon coiiTiction, are not a connrar 
charge by law, when they cannot be collect- 
ed of tht; defendant. Hereford vs. Sacramento 
Chunty. 201 

2. The sheriff is not entitled to commissions 
upoi^ the amount of an execution, unless the 
money shall actually be recoTeied by turn 
Can vs. Von Canegheim. 20K8 



FEME SOLE TRADER. 

1. A feme sole trader can execute a valid 
mortf;age upon property acquired by her 
Bubsecjueiit to tiie day of recordinjp^ her 
declared Mention to become benefited by 
the act. if Pitch property was necessary to 
carry on the business which she selects. Mo 
Kune vs. Mc Garvey. 205 

FORCIBLE ENTRY AND DETAINER. 

1. Forcible entry and detainer cannot be 
extended to any but the real occupants. 
BumdlYB. Gregory. 84 



FRAUD. 

AmiqvkesTj 5. Bills, 5. Iksolvbnot, 8. 
New Tktat., 4. 

1. Courts will not suffbr a statnte made to 
prevent fraud to be a protection to fraud. 
Srannan vs. Mesiek. 24 

2i The section of our statute of firands refer- 
ring ta auction sales, applies, only to per- 
■omI property. BalUekys. Guy. 106 

8. A person ImpHaoned for ooneealinr his 
property, with the h&tent to defraua hi* 
creditork^miMit ha mUmM if he catisiy the 
court he no lon^^er haa any propejrty under 
his control, /n re Anmn. 280 

4. Where a defendant has been arrested and 
the question of fraud is submitted to a jury, 
they "may infer a fraudulent intent from 
acts, conduct and circumstances, showing 
that either positive or constructive fraud 
has been committed. Coleman vs. Glad- 
win. 291 



GUARDIAN. 
Pbobate Coust, 1. 

mGHWATS. 

SUPERVIBOHS, 1. 

1. A direction to open a highway, though 
.ffivcn by the board of supcryi^ora, deflpcting 
from the established line, could not change 
the highway. People vs. Wray. 50 

2 A highway must be designated in width 
and be clearly defined. id 



HOMESTEAD. 
Deed, 4. Mobtgaob, 2. 

1. ThMe most be overt acts of dedication to 
fitoily use, to constitute a right of home- 
stead. Q^ vs. Pearee. 40 

2. A mortga^ lien acquired on such property 
befi^re sveh overt acts, will survive the right 
of homestead. id. 

8. After the death of a wife without issue, 
the hasbaad inherits the wife's interest in 
homestead, by rigl^ of survivorship. Von 
Reynigom ts. RtttA. 73 

4. A mortgage ezeetited Xxy the husband alone 
on homeKtead m-operty, and recorded during 
the life time of t|M wife, takes precedence of 
a mortgage executed on the same ^lopert^ 
by hutfband and withi butnot reeorqed vfttil 
after the wife s death. id. 

5. If a person leaves the State temporarily, 
the signature of the wife is necessary to con- 
vey the homestead, though she may be re* 
siding abioad, with the husband; biuifhe 
leaves permanently, it is not necessary. 
IditcheU vs. Welden. W 

6. The character of a homestead, hating by 
residence been once possessed upoqi a ^eoe 
of property, no act of the husband alone can 
deprive the wife of the interest she thereby 
acquired. Sunderland vs. Gri/fUu. 196 



HOUSEHOLDER. 

UlTDEKTAKIira, S. 

HUSBAND AND WIFE. 
AcKvowLSDOHEirr, 8. DivoBCE, 9, 11. 18, 

DOMIOIL, 1. BOltXSTKAD, 5, 6. 

1. When a note and mortgage are cocecUted 
to a husband and wile, to secure the pur*, 
chase money of land sold by them wnieh 
was common property, it raises no presump- 
tion that he iuteuded the moiety ot the note 
and mortfi:age as a gift or advancement to 
her, but the note and mortgage are common 
property. Meyer vs. Kinger. 836 

2. Property acquired by a woman, by pur- 
chase during coverture, is held in common, 
and subject to her husband s right of dispo- 
sal. Amos vs. Griffin. 848 

3. Where property is conveyed to a wife by 
bill of safe, although purchased by her hus- 
band, the instrument must govern, and will 
not permit the presumption that the husband 
intended it as a gift to her. id. 



I3IPKIS0NMENT. 
FlIAUD, 3. 

INDEMXITY. 
Bills. 13. U. 
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INDICHHENT. 

1. TThere a defendant is not held to answer 
before the findin|r of the indictment, be mar 
more to set it aside on any^grouhd which 
would have been- rood cause for challenge 
either to the panel or any individual grand 
Juror. People vs. Ckirse* 256 



INJUNCTION. 

DlYOBCE, 5. 

1. An order of injunction granted at cham- 
bers without notice to the adverse party, 
majr be subsequently vacated or modified by 
the judge exparte Mereed Mining Co. vs. Fre- 
mont. 41 

2. A state court has no right to enjoin the 
sale on execution of the United States courts. 
rheUm vs. SmUh. lb 

8. Where a party applving for an injunction 
to restrain the committing, of waste by ano- 
ther, and in his bill overs an adverse •title 
In the trespasser, an injunction cannot be 
granted. Mercd Mining Co. vs. Lockwood. Id2 

4. An injo&ction will lie to restrain trespass 
la rtnaofing atones* or other material iVom a 
qaany, where the averment shows that the 
Bubalance of the realty is being destroyed, 
betides the Irreparable mischief. HtnsUy vs . 
Tcupey. 211 

6. Courts of «qiiify will restrain certain acts 
of a mani<iipal govemnkent by injunction. 
An individual ta^c pi^er ean compffdn sepa- 
rately, of an injury common to him and all 
the otner tax payers livfag under one mnni- 
cipal government, ami by which he sustains 
no special injury, amith vs. Mayor of Sacra- 
mento. 842 



INSANITY. 

CO^HTT JxrD&E, 1. 



INSOLVENCT. 

A88BTS, 1, 2, 8. Attachment, 1. Pabbrt 
A^ CHUJ), 8. Shekifv, 6. • 

1 If a9 instrument drawn ara bill of ex- 
change^ and a/scepted^ is described in the 
feohedule in insolvency as a promissory aote. 
and the parties properly referred to, it will 
be sufficient, though the holder may be un- 
knoivn to the insolvent. LmdvB. Utath. 216 

2. An insolvent omitting to state in his sched- 
ule that' a creditor's name was nnknown, 
arid incorrectly desoribing the notes as pay- 
able to another person, is siich an' omission 
as -will not bar the recovery of the debt al>cr 
the insolvent has been discharged. Judsan 
vs. APwiU. 217 

8. Where an insolvent debtor mortga^ges all 
his properly to one of his creditors, in order 
to secure the latter in the payment of his 
debt, and also to pay oft' the debts of other 



INTEMPEBANCE. 

Divorce, 8. 

INTEREST. 

Bills, 4. 

JUDICIAL SALE. 

See Sale. 

JUDGMENT. 



Appear AKCE, 1. 

lilTTITUR, 2. 



CosPESSioir, 1, 2, 8. Ba- 



12 



ni.^ 

creditors for which he is liable as endorser, 
the trau.^action is not an i'lo;.'al assigutneiit 
under our insolvent law. JJana vs. Uton- 
ford. 269 



1. When a judgment has been obtained five 
years previous, if the plaintiff moves tbe. 
court for an execution, and makes the ne- 
cessaiy aflidavit, which the defendant denies, 
the court will refer the matter to take proof 
and report the.same. Cramer vB.Magutre. 64 

2. A sale under one Judgment does not out 
oif the lien of a subsequent Judgment until a 
deed is actually executed. People vs. Viseher^ 

96 

8. Under what circumstances a Judgment bv 
default will be opened for excusable neglect. 
Tooniey vs. Ktiig7ao7i. 118 

4. The Judgment entered by a Justice in ano- 
ther township court, where the fact that 
the Justice of that township court is prevent- 
ed by sickness or other disability, as provid- 
ed by the statute, ttom presidinff at the trial, 
is not shown conclusively, will oe set aside 
as void. Travers YB. Bourdin. 156 

5. Unless a foreign court, when Judgment 
was rendered, obtained jurisdiction of the 
person of defendant, it is of no efficiency in 
this state. Goodrich vs. Green. 167 

6. A void Judgment by confession will not be 
set aside on notice and motion of a party 
who has an -action and attachment pendmg 
against the same defendant, but no Judg- 
ment. Cordier VjS. SeUMS. W 

fudgment againat a yeiiel will be olBiet 
net a Judgment obtained br the owner 
of the vessel agjainst tbe first judgment cred- 
itor. BmHiUyi. CemMoff* 



JTTSISBKmQF. 

PABTinEB8HIP,'8. TtXfMtJ. 

1. Implied consent will not transfer a eftme 
from the superior court to the twelfth Judi- 
cial district court. Luning vs. Ctttrham, 87 

2. Tliis state, in point of sovreignty and Juris- 
diction, Ims the f^ame dominion over per- 
sonal that it has over real property, actually 
situated within its territory. ToH>es vs. Sean- 
nell. 182 



JURY. 

Evidence, 5, 6. Execution, 2. 

JUKV FAXKL 

1. The panel list required to be signed by the 
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county jiidnfe, sheriff and county clerk, does 
not comply sufficiently with the statute when 
sigued by the judge alone. People vs. Cors''. 

256 



JUSTICE OF THE PEACE. 

JUDGME^VT, 4. 

LETTERS TESTAMENT^VKr. 



Evidence, 8 



LIMITATION. 



1. The act of 1852 is retroactive in its opera- 
tion, and only afTects contracts exiotiug at 
^1.- X. -^-.x_ pjjggjigg^ Bernhcimer vb. 

106 



the time of' its 



King. 

2. Contracts which were mature and not out- 
lawed on the pfts.sagc of tiie act of 1855, can 
be prosecuted within two years after the 
postage of that act. id. 

8. An endorsement of payment upon a note, 
uncorroborated by evidence, is not sufficient 
to prevent tlic statute of limitations from 
attaching. WdUIon vs. Haines. 126 



4. If a payment as endorsed was made be- 
fore the partnership was dissolved, it was 
an implied admission of the debtj and the 
statute of limitations is no bar to its recov- 
ery; but if paid after the ditrsolution, there 
was no liability created upon the retired 
partners. id. 

6. Where the last day allowed by the statute 

for bringing an action falls upon Sunday, 

the action must be commenced upon the 

preceding day. and not upon the day after. 

Vtrtimer vs. lUidiard. 214 



LOST WRITTEN IXSTRU3IEXTS. 
Bills, 13, 14, 15. Evide3«'ce, 2. Ex£cutio27, 3. 

MALICE AFOREniOUGIIT. 
Crime, 2. 

3IALICI0US niOSECUTION. 

1. rinintiff cannot recover in an action for 
malicious pn>!*ociition, whei*e the facts ami 
circuin.staiiC(.*sAV(iuJd satisfy the niiiid of any 
one that an olfcii^c had been committed, anil 
the person arre»<ted wis the probable otleiid- 
er. Wood vs. ILwihly. 128 

2. Advice of counsel will constitute probable 
cause, and be a good defense. id. 

3. If the complainant be a lawyer, it is a fact 
for tlie jury to consider in their deliberations 
upon the advice of counsel. hi. 

4. In an action for maliciously arresting 
plaintiff in a civil suit, the complaint must 
show, cither a termination of the former pnit 
in -favor of the preroiit'plaintifT, or his dis- 
charge from the arrest by ordci: of the jud -ri-. 
Roop vs. Humphnys. 184 



6. Where a person institutes criminal pro- 
ceedings in order to compel the ix'rforinai.cc 
of a collateral thing, as to force a party 
against whom they are brought to pav a 
debt, in an action for malicious prosecution, 
it is not necessary to slimv eitner want of 
ca use or malice by the prosecutor. Stars vs. 
Huthaiofiy. * 3l>5 

C. In an action of this nature, the ' discharge 
by the committing magistrate is pritna/ucie 
evidence of want of probable cause. Id. 



MANDAMUS. 

1. A state court will not grant a man damns to 
a state oflicer compel him to settle claims 
against the state. Hovey vs. Whitman. 252 

2. Courts will not, by mandamus, interfere 
with the acts of an executive oflicer, unle!s9 
the act commanded by law is so simple and 
so clearly dctined as to take away all discre- 
tion, and make obedience a mere miiii>te- 
rial act. J^lan vs. Whitman. 2C2 

8. Where a treasurer is prohibited by law 
from making disbursements until al^er 
claims shall have been approved by persons 
duly appointed to do so, a mandamus will 
not be granted to compel the treasurer to 
liquidate such a demand not approved. 
PeojAe V8. TUlinghast. 814 



MASTER AND SERVANT. 

DA3CAOE8, 6. 

MORTGAGE. 

ACKWOWLEDOMEXT, 3. DEED,. 6. E-TECT- 
MENT, 8. ilOMKBTEAD, 2, 4. FEME ^^OLE 

Trader, 1. Uc6ba>'d a5id Wife, 1. 
Iksolvescy, 8. 

1. When suit is brought by a mortgagee 
againiiit a notary on his bond for an inlorni- 
al acknowledgment to a mortgage, where- 
by the lien was lost, if the notary plead a 
release to the mortgage, the del'endant must 
deny the release aM a torgery, under oath, 
by an allidavit tiled in tlie cause, or it will 

• be deemed adiuitted asgenuiuc. Fogarty vs. 
Finlay. 1 

2. If the mortgagee advances money to the 
mortgagor, for tiie express purpoAj of re- 
leasing or canceling a prior mortgage, niado 
for the parchaso money of the jiroporty, 
the second mortirugt* liftcomesfiubrogated to 
the eriuities of tint Hn>t, and this secoiid 
mortgage U regarded as given for the origi- 
nal purchase money. Oirr vs. Vennw.le. 36 

8. If a mortgage is given to secure several 
notes, they are to liC i)aid pro rata from the 
avails of the projwrty. Hartly vs. Watr- 
hoHse. 04 

4. An assfCTiment of one of several mortgage 
notes', will not ensure the full py\nient of 
them ns they mature, leaving the last to 
meet the deliciency. if>. 

5. A decree of Ibreclosure does not bar tho 
I equity of redemption fn the mortgajior from 
I ac<|uiring a lien upo« it at any time before 

the deed is executed to the purchaser- F( >- 
1 pit vs. Viic/ur. 08 
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6. The description iv n mort^a're of the proj)- 
crtv tlJorelM' ciicuiiibevedjiiiast be suflicifiit, 
ij!({op(.'nd(!'jitlv of tnivtliiiifv dehors the iiiorl- 
pu'S''. to ai>pa>:c a suW<|ueiit mort;;ajfee of 
th»: jiaiiie i)juiK.'rty, of tJic iiiteiitioiis of the 
p;irtic'?* to the fii*st niort;;age. to clinrufc tlic- 
icloutical proiKJvty : but tlie description must 
be fairly coiistrue<l ; aiul it is Kutiiciciit if the 
tliiii;/ ii'iteiided is clearly poiiited out to a 
n»:ui of ordinary undcrstandinjf. r.o matter 
^vIlilt Ianp;na<?c may be employed. Wagon- 
lift st vs. IVashbrim. Zio 

7. In the case of a mortgage of perPor.nl 
property, a delivery of tlie i)ropcrty U ne- 
cof-sary to its validity a? a/^uinst a third jht- 
Bon. 'Richards vs. ikiiradtr. 207 

8. But in cape of a bulky article, such a.« a 
kiln of brick, a removal' of the property is 
not neccFsnrv, provided there is an ncnial 
deJivcry of the property symbolical or oiher- 
Avisjc. ' id 



NEW TRIAL. 

1. Servin;* a notice of motion for a new trial, 
opL-rutv-s. i>fr HP, us a stay of proceedinjfj» for 
iVx- live davs within wllich a btatemeut is to 
be- liied. tinUp vs Brai/ion. 80 

2. A motion for a new trial need not be filed 
Aviili the clerk of the coui-t, it is only retiuir- 
ed to be R'rved. id. 

8. The court has the power to set aside the 
verdict of the jury in pait^ for good cause 
shown, and ortler a new trial upon that imrt 
alone which has been set aride. Meyers vs. 
M%itc. 120 

4. A party cannot rely on a motion for n new 
trial, upon the fact that a tale of real estate 
is void becnusc it is not in acoordanee with 
the statute of frauds, when that objection 
was not taken at the trial, or pleaded iu the 
auitwer. llaUeck vs. Guy. ItW 



NOTARY PUBLIC. 
^Mortgage, 1. 

1. It poems that a notary public is not re- 
pponsiMe for a deli-ctive acknow;e(i;.'ni<nt 
where the party or liis attorr.ey prepared t Ise 
acki:owled;^ment, and merely diruclcd tlu- 
notary to si^jn it. Fosttriy vs. FinUiy. 51) 

2. A party will not be allowed to recover 
dania;jf('s a/rainst a notary public for an iin- 

InojM'r or defective acenowled^ment. when 
ic lias exhibite<l on his part, an iffnoraiicc 
of the reijuirenients of the law, aiid a want 
of dili'A-nce iu being properly infornn.d 

id. 



^ARE^'T AND CHILD. 

1. Tl'.c pcneral rule i^ that the father is enti- 
tled to tl:e custody of the children, because 
it i»: .suppo.'cd l;c is better cax)able ol'educa- 
tinir and supporting them. Wcdihum vs. 
Wdltham. 1«0 



thereuiniu. 



Next to the right of the father, that of the 
motlicr must be recognized. id. 



OFFICIAL BO^'D. 

. An action can be maintained on an official 
bond in the name of the state, forthe recov- 
ery of moneys ilutlciti)! the trcasurv, thouirh ; 
thiy belonged to the school fundjt. county i 
IV'V'ii^. and other than state funds. !iUate v>. • 
Ma>i(vn. 122 



3. If the father is insolvent and unable to 
provide tor the maintenance of thecbiitlren, 
i*nd rlie mother is possessed of property and 
with tl'.e children in her custody is pi operly 
simpoitin^' and edncatiiiii- them, the court 
wijf not interfere witii tliat custody vlii;e 
an taction for divorce is pending between 
the parties. i</. 

4. The court will take into consideration the 
abandonment of the lamily by the thther, 
and tlie probable desire to n'linov and hara.-s 
the mother by this ap])!ication. liecau>e she 
has ai»j»lied lor u divorce ou tiic ground oi 
desertion. id. 



PARTITION. 
Sale, 4. 

PARTNERSHIP. 

LiMiTATiO', 4. Receivek, 3. Sale, 4. 

. In copartnership, each partner ordinarily, 
in tlie absence of IVaud on the \n\vt of the 
purchaser, ha* the jus disponendi of tlie whole 
l)artnei'i'hip property. FurUs'\9. ScaiincU. 133 

Where a partner is absent so that lie can- 
not be coiisr.ltei*. an as>i;£jiment by a co- 
partner of tl.e partnerfchip property, in trust 
for cix»ditor.« without preiercirces, it" made in 
crood fairh lor ^'.tOicient cause, aiul for the 
uenetit of the iiriu, is valid and should be sus- 
tained, id. 

. Affer the dissolution of a partnership, one 
partner cannot, witb.out special authority, 
autliorize ar. apiioarance for the other part- 
ner in a court of justice; nor can service of 
proce-s Hpon pne of the ]»artners of the late 
lirm, jiixe jurisdiction lo enter jnd.i!n»ent 
agaii:<t the other. Moore vs. Arrini^tan. 109 

, When a ]>or.«on purchases partnership prop- 
erty . subject to partnership fl»bts, and a 
third i«t.'i«<ui gives crtdit with a knowle«ige 
of tl'is fact, tJie ].roi>erty will remain liaMe 
for the partnership debts. Cunroy \<. Wowls. 

190 

5. In this state in an action in equity, the 
district courts have jurisiliotion to dissolve 
partnership"!, and niay declare them void nb 
i/mV/o, If there has been Iraud. inL]>o<itio!i or 
misrepresentation in the original agreement. 
AdahiH vs. llufkiU. 3ij2 

6. "Where a partner has a right to dis.?olvc a 
l)artner>hip. it is a matter of cour>e to aj)- 
jxdnl a manager or receiver of the prop- 
erty, id 

I'ARTY IN INTERlvST. 

EviDtXCE. G. 
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PAYMENT. 



LnciTATioir, 3, 4. 



PRACTICE. 

See ANSWER, Demurrer, Complaixt, Con- 
tinuance, New Trial. Mortoaqe, 1. 

PRINCIPAL AND AGEN-T. 
Bailimbnt, 2, 3, 4. Damages, 6, 6. 

PROBATE COURTS. 

ADMIXISTRATOft,l,2. GUARDIAN,!. SALE, 2. 

1. The proviaions of the statute authorizing 
probate judj^es to appoint guardians, are not 
m conflict with the isection of the constitu- 
tion vesting district courts with all the pow- 
ers known to courts of equity. I» re Ved- 
dtr. 246 

PRO^nSSORY NOTE. 
See BlLL9 AND NOTES. 

PUBLIC OFFICER. 
Mandamus, 2. Sheriff, 2. Undertaking, 5. 

RECEIVER. 

Partnership, 5, 6. 

1. It ia necessary in an action by a receiver, 
that he sliould aver he. represents the debt, 
or is authorized to sue for the same. Crock- 
ett vs. Seale. 150 

Si. A receiver nas no authority per se to sue in 
his own uanie for a debt due the estate lie 
represents. id. 

3. It is contrary to ffood policy to allow re- 
ceivers of partnership property to institute 
8uit« for the discovery of assets of tlie estate 
they represent, not claimed by the parties. 
Delessert vs. ArgetUi. 162 

4. It is necessary it should be done by credi- 
tors to whomihe benefit accrues. ib. 

5. Receivers' accounts should show the 
amount. of property and funds received, as 
well as disbursements made; and wlien pre- 
sented should be verified under oath, as 
should also the accounts of assignees ap- 
pointed under the insolvent law of this state. 
Adums vs. JIaskeU. 357 

6. If a receive has made a disbursement 
witliout the order of the court, the onus is 
upon him to pTove that it was necessary, or 
resulted beneficially to the estate, before it 
will b6 allowed. id. 

7. If a receiver prosecutes suits for debts with- 
out an order of court, and flails to recover, 
as a general rule he will Jiot be allowed his 
costs and expenditures out of tlie fUl^d in 
court. id. 

8. The order appointing a receiver, followed 
up by giving we requisite security, is treated 



as an e<]uitablc sequestration of the proper- 
ty, which vests in him as the officer of the 
coi.rt, without an assignment from the own- 
er*. id.SCQ 

9. The receiver is for tne benefit of all parties 
who may establish rights in the action. 
The property is in custodia legis for whoever 
can make oiit a title to it. It is the court 
itself which has its custodv and po.«i:ession; 
the receiver, at common law, independent 
of any statute, is the creature of the court. 
and cannot be disturbed bv a party or all 
parties, without leave of the court. Tho 
court will protect the property in his posses- 
sion from acts of violence or suits at law. id. 

10. A receiver should not employ as his coun- 
sel the attorney of cither of the parties to 
the suit. id. 357 



RECORDER. 
See County Recorder. 



REDEMPTION. 



REFEIJEE. 



Mortgage, 5. 



Execution, 3. 



1. In an equity suit where some of the .'s.-uos 
of fact we re tried before a jury, and t!io<e 
remaining by order of court an'tl cuu-^eut of 
pHvties. referred to a relerec with ih-truc- 
tJoua to report the testhnony, etc., it is ille- 
gal to change the rei'eroe without the con- 
sent of the court or all tiie parties intc^e^lo«.l. 
Adams vs. Coken. 310 

2. Refereices of this kind are for the inform- 
ation of tJie com*t, to ))e cousidficd in con- 
nection with the venlict in making a linal 
decree, and jndyfment and the te.*tinj. juy 
sliould bo reported in full iu the form of 
depositions. id. 

3. Inasmuch ns the verdict of a Jury in on 
e<iuity ca«e ma.v or may not be atlfijitcd liy 
the court as its lin<Hug.VwWf, that tlii> doc- 
trine may be apT>Iiod to the rei)ort of a ref- 
eree, or to any part thereof. id. 



REMrrriTLTi. 

1. What is the eflToct of the words "judgment 
reversed" arid "^.luse remanded," in a re- 
mittitur from tlie supreme coui-t. Meitcgs \ s. 
ScanntU. 233 

2. The clerk of the court should enter tlie 
judgment upon X\\^ remittitur of the snprcnie 
court, when it t^peci ileal ly <lirects the i)arti- 
cular judgment to be e'ntere<l : but if the 
supreme court ref|uii*e a modified judgment 
to oe entorerl nccording to the opinion de- 
livered, nppliciition hlionld be mude to tlie 
lower court to order such judgment. W(yh 
vs. Sullivan. 306 

REPLEVIN. 

1. In nn action in replevin, the only essential 
poiiits are, that the defendant ha.sin lus jio.s- 
s(!K^ion property belonging to the nlaintiff, 
which he wrongfully refu.^es to deliver up. 
Tho mode in wnioh he obtained possession 
is immaterial. Haydtn vs. Dcnris. 89 
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2. The finding in the case of a verdict in re* 
pleviu, must recite the vahie of thoproi>erty 
and tlie amount of damnjres for detain in &^ 
tl»e Kame, if the property be rctunie<i. 
Meig^s vs. JScanndl. 233 



RESIDENCE. 



See DOMiciL. 



SALARY. 

1. The Je^^islature has the power to reduce 
the fixed salary of a public office before the 
term oi tlie incumbent expires. Ezekiel vf>. 
Mickle. 79 



SALE. 
JjTD&SLESTy 2. New Trial, 4. 

1. Judicial sales are not within the purview of 
the statute of frauds. Halleek y6. Guif. 166 

2. Sales by order of the probate court are Ju- 
dicial sales. id. 

3. Where nil the stockholders are not present 
at a fsale of corporation property", when such 
sale is for the advantage and benefit of ab- 
sent Htockholders, they are presumed to have 
knowledge of it, after a lapse of sufficient 
time. Hush vs. Johnson. 207 

4. Where property has been sold under order 
of a court, to effect a partition of partner- 
ship aF^<ct8, in which infant heirs are inter- 
ested, a resale will not be ordered upon the 
offer of an advance often per cent, upon the 
amount brought by the property, if the 
tran£iaction be fVee from fraud or 3iiri)rise, 
or if the property has not been sacrificed. 
Osgood vs. Hamilton. 291 

6. Where goods sold are in the custody of the 
bailee of the seller, and nothing "remains to 
be done to ascertain the jirice, quantity, 
(innlity, or individuality, the sale and deliv- 
ery i.s complete upon tlie giving of a deliv- 
ery ordtT njjou the bailee, and an accept- 
an'co, and reiuliuess, and ability on his part 
to comply with it. Colemtm \s.' Gbufioin. 291 



SAN FRANaSCO COUNTY. 
VE3nrE,3. 

SCHEDULE; 
AesiQ^UEKT 8. Inbolvewoy, 1, 2. 

SET-OFF. 

JUDGMEXT, 7. 

1. A joint indebtedness cannot be a set-off 
as a (lefenpe to a separate indebtedness, nor 
a separate debt against a joint one. Minn 
vs. Jlowkuid. 03 

2. In a bill filed by the owner of a vessel to 
obtain an ot!-set,'a description of the vessel 
UK " the uropt-rty of the plaintiff',-' is a suffi- 
cient allegation of ownership. Russell vs. 
Conivny. 335 



SHERIFF. 

1<^££9, 2. 

1. If a sheriff unlawfully take a prisoner out 
of hi.s county, every continuous act thereaf- 
ter is unlawful. Li re Holt. 20 

2. A deputy sheriff cannot be a purchaser at 
a sheriff '8 sale. Hassingervs. SfcCutcheon. 39 

2. A constable acting as a public officer, has 
a right, iMiaceably and without force', to en- 
ter premises in the dischar'je of his duties in 
serving his writ of attachment. King vs. 
Murphy. -"'" 



4. 



179 

Having attached property in certain prem- 
ises, he IS entitled to visit it unmolested, in 
onler to maintain his custody, and he is at 
liberty to remove the property. id. 

6. An outgoing sheriff cannot be comi)e]Iedto 
transfer paiiers and efl'ects to his successor 
in office, by order of the court made in par- 
ticular cases. Badger vs. Scouinell. 8S6 

6. A sheriff cannot be removed from the 
office or trust of assignee in insolvencv up- 
on an allegation of tlie insolvency of him- 
self, and of liis official bondsmen, either 
before or after his term of office as sheriff 
expires. ib. 



SLANDER. 

1. The words " he would steal," are not per se 
actionable. Penniman vs. Fiske. 6 

3. Charging a person with being " untrust- 
worthy," authorizes the recovery of special 
damages. id. 



ISTATUTE OF FRAUD.S 
See Fraud. 

STATUTE OF LIMITATION. 
See Limitation. 

STAY OF PROCEEDINGS. 
Nkw TXOAX., 1. 

STREET REPAIRS. 

1. In Son Franci.«co notice must be given to 
the proi>erty holder to repair the street him- 
self, before he can be held liable and his 
property sieved for any assessment by virtue 
of repairs made. DeEridges vs. Hueston. 81 

SUMMONS. 

1. A defendant upon whom personal service 
has not been obtained, in order to answer 
within six months after judgment, must 
show that he has a meritorious defense. 
Morris vs. Marye. 97 
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nnou TO CA8SS. 



SUKDAT. 
LlKITATXOK, 6. 

StnPEBIOB COUBT. 

JusiSDicnoir, 1 

1. IVdoeai iasned out of the (rnperior court of 
the city of San Froncifco, and «erved apon 
a^l^ftndaBt rwidinff out of mid oitr, u a 
unlHtj for fmLSkt ox JoriBdiction. Cktpman 
rSr Bawnum. 65 

StTPERVISOBS. 

CoUVtaOtf t. HZQHWATBt 1. 

1. Tte powl^r gireb, under the act of I966, to 
the boArdB of eupervisors of the several 
coanti^, to lay out, control, imd mi^nage 
rottdi, etc., does not include the power to 
{NiMkiiN roads already laid out bj indivld- 
bIUb or oorporatio&i. Saeramento Coujtty ve. 
SMdtM. 8 

2. The bMBil of snp^rriaorf eannot exercise 
-freaier autBorHy than has heeu delegated, 
Sjnd euoh afc mm/ be absolutely neoessary to 
cairyintttaiMi the delegated powers, id. 

8. The superrison hav^ no power to purchase 
stock in a eorporatiou. id. 

Wtl^^UKMSSTA&T rBOCSBDIKGS. 
BxEounoir, %. 

iiiXJSGBArH comjMixa. 

1. Telegraph eomi)aBie8 must be regarded as 
0O9Lxnoto carriers of measogea, and subject to 
aiokyil not tH? the prov&ions el* the oom- 
moB law of eanien. ibrjb vs. JJtta Tele- 
grapk Gf. 171 

2. .ItoBems tjnt a telegraph oonipaQy will be 
heM Uabie. Ibr.damagee upon thib wrongful 
traBCsMAii of a mes&age. id. 

TITLE. 

1. The tfourtt liaTe^e power to acUtidicate 
upon the (Question of title^ where the act 
nccessiiTT to he perfbrmed is a political act, 
and cohfdyiiot oejH»rformed by the judici- 
ary^ HenMey ts. Tutpef. 211 

TRESPASS. 
XUXAQHB, 7. iKJVircnoH, 4. 

TEUST. 

1. If a trust of real estate fhils, or is for im- 
moral purposes, it goes back to the donor 
or author of the trust. Sldridge vs. Srt Yup 
CJbfnjMHiy. 158 

iDRDSffTASING. 

ATTACEKXirT, 2. 



1. A party in interest, if not a party of 
"record, may be a surety in the action. Meyer 
vs. ScanneU. 6 

2. A householder as surety is only a perma- 
nent resident, and not necessarily the head 
of a fhndly id. 7 

8. A l^ond executed by the sureties without 
the principal is good and valid. Curtis vs. 
Richards. 68 

4. In an action on an sttachmcnt bond, the 
proof of damages should be limited to the 
costs and expenses incurred, and such actual 
damages as are the natural a.u4 proximate re- 



sults of the authoritative 
writ. Lyon vs. Chappdie. 



acts, 



under the 
209 



5. Executive officers, being liable on their 
official bonds to those who may be dam- 
aged bv their misconduct, they should be 
aliowea. in cases admitting or doubt as to 
the ooustructiou of the law governing their 
acts, to put tlieir own construction upon 
it, and abide the consequences. Pkdan vs. 
Wiittnan. 262 



VENITE. 

1. The eourt will change the place of trial in 
a transitory action and remove it to the 
county where the principal transactions oc- 
curred. Houston vs. i^arsh. 43 

2. The ihct that a fkirand impartial trial can- 
not be had, must be clearly and positively 
established. Peo^ vs. BuUock. 163 

3. The place of trial in an action for foreclo- 
sure is determined by the county, and not 
by the judicial district of the dititi-ict court 
in San Francisco county. Luningva. Gor- 
ham. - '•' 176 

4. A change of venue will not be granted on 
the ground of convenience of wititebscs of 
one party, when it will work equal iucon- 
veuieuce to the witnesses of the othci*pa4-tv. 
Claveau vs. Mann. 355 



VEKDICT. 
New TitfAX., 8. Bxtekee, 8. KEFLSviir, 2. 

WASTE. 
iKJUKCTioir, 8, 



See HxjBBAJsny avd Wife. 

WitNESSES. 
Texds, 4. 
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